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    JUDGMENT  

PROSECUTION’S CASE IN BRIEF 

1. Prosecution’s case in brief as it reveals from the F.I.R is that on the 

night of 26/04/2009, at about 02:00 A.M, some unknown person committed 

theft of motorcycle bearing registration no. AS 07 B-0066 kept under lock from 

the Veranda of the house of informant Smt. Santana Biswas. The informant 

then searched for the motorcycle but could not trace it out. Hence, the 

informant lodged an FIR at the Khelmati police out-post about the occurrence.  

2. On receipt of the FIR, the I/C Khelmati forwarded the same to O/C 

North Lakhimpur police station for registration of a case. On receipt of the FIR, 
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the OC North Lakhimpur police station registered a case vide North Lakhimpur 

PS Case No.-287/2009, u/s 379 IPC and endorsed for investigation of this case. 

On completion of investigation, the I.O. has submitted the charge-sheet against 

the accused persons Abdul Kalam, Nur Jamal Haque @ Babu, Maharuddin and 

Imtajul Ali, u/s 379 IPC.  

3. Pursuant to the submission of the charge-sheet, process was issued 

against the accused persons. The appearance of the accused Maharuddin could 

not be secured in due course, even after taking coercive measures and the case 

was filed against him and he was declared as proclaimed offender. Accordingly, 

the appearance of rest of the accused persons was secured. Thereafter, copies 

of relevant documents are supplied to the accused persons and finding material 

u/s 379 IPC charge was framed under the said provision of law. The charge 

was then read over and explained to the accused persons to which they 

pleaded not guilty and stood to face the trial. During trial, accused Md. Nur 

Jamal Haque @ Babu committed default in his appearance for which W/A was 

issued against him but he could not be traced out. Hence, the case against him 

was filed after declaring him a proclaimed offender.  

4. During trial, prosecution examined as many as 6 (six) witnesses on their 

side. After the prosecution evidence was closed, accused persons were 

examined u/s 313 CrPC, wherein they pleaded innocent. Defence declined to 

adduce any evidence. Defence case is of denial as it reveals from the 

statements made by accused u/s 313 of CrPC and the tenor of cross-

examination of prosecution witnesses by defence. I have heard the arguments 

of the learend Counsels for both sides and also gone through the material on 

record. 

5. Upon hearing both sides and on perusal of case record, I have framed 

the following point for determination: 

POINT FOR DETERMINATION: 

 Whether the accused persons on 26.04.2009 at about 2.00 AM, 

committed theft of a motorcycle bearing registration No.- AS 07 B 0066, by 

dishonestly taking it out from the possession of informant Smt. Santana Biswas 

without her consent, and thereby committed an offence punishable u/s 379 

IPC? 
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DISCUSSION OF EVIDENCE, DECISION AND REASON THEREOF: 

6. As regards the aforesaid point for determination, PW1 Md. Mofiz Ali in 

his evidence has stated that he knows the accused person, but do not know the 

complainant. About 8 years ago, one evening at Shilaguri area, police seized a 

motorcycle and he signed in the seizure list. During his cross-examination, PW-

1 has stated that he cannot say from where and from whom the bike was 

seized. 

7. PW-2 Aminur Hussain in his evidence in chief has stated that he do not 

know the informant but he knows the accused persons. On a day in the year 

2008-09, police seized a motorcycle from Ghilaguri area and he put his 

signature in the seizure list as a witness wherein he mentioned his name as 

Aminur Ali. During his cross-examination PW2 has stated that he do not know 

that from from whom and where the motorcycle was seized.  

8. PW-3 Awal Ali @ Rabiul deposed that he knows the accused persons. 

About 8/9 years earlier, one morning, one Anarul Ali @ Bhakta and Abdul Kalam 

brought a bike and kept the same in front of a shop adjoining to his house. The 

accused persons kept the bike there to get it repaired by a mechanic who stays 

nearby. He then went to his workplace. Subsequently, when he came back, he 

came to know that the said bike was seized by police as it was a stolen bike. 

he3 signed in the seizure list prepared by police. He deposed his statement 

before court. Exhibit – 1 is that statement in which exhibit -1(1) & 1(2) are his 

signature. 

9. During his cross-examination, PW3 has stated that the bike was kept 

there by the accused at around 08:00 A.M. At that time he was about to go for 

his work. He cannot say the colour and type of the bike.  

10. PW-4 Smt. Durgamoni Borah (Deka) deposed that in the year 2009, one 

night, she heard hue and cry raised by the complainant. She came to know that 

a bike from the house of the complainant was stolen. Subsequently, the bike 

was recovered. She cannot say who committed theft of the bike.  

11. PW-5 Dipali Phukan Borah deposed that she learnt about the incident 

from the complainant. She learnt that a bike was stolen from the house of the 

complainant. About one week later, the stolen bike was recovered. 

12. PW-6 S.I Sri Prakash Nath, who investigated this case, in his evidence in 

chief has stated that on 27.04.2009 Smt. Santana Biswas lodged an FIR in 
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Khelmati police out-post. Accordingly, he was endorsed for investigation. During 

investigation, he visited the place of occurrence and drew a rough sketch map 

and also recorded the statements of the witnesses. Thereafter, he engaged 

secret agents for tracing the stolen motorcycle and on a basis of secret 

information, he recovered the stolen motorcycle from Ghilaguri area from the 

house of Awal Ali. Thereafter, accused person Abdul Kalam, Nur Jamal Haque, 

Imtajul Ali were arrested in connection with the case and forwarded to the 

Court. In the meantime, he got transferred and he handed over the case diary 

to the OC North Lakhimpur police station. Thereafter, on the basis of 

investigation done by him, S.I Sri Mohidhar Taye submitted the charge-sheet 

against the accused persons u/s 379 IPC. 

13. During cross-examination, PW-6 has stated that he did not record the 

statement of the nearby people of the place of occurrence. He cannot find 

before him the original seizure list which was prepared by him. He took 

signature of Abdul Motin, Mofiz Ali and Alilul Ali as seizure witnesses in the 

seizure list.He did not recovered the stolen bike from the possession of the 

accused persons. 

14. At the time of arguments, learned counsel for the defence submitted 

that the prosecution has failed to prove beyond reasonable doubts that the 

accused persons have committed the offence as alleged, and hence, the 

accused are liable to be acquitted.  

15. On perusal of the evidence deposed by prosecution witnesses as 

narrated above, it is seen that admittedly no seizure list is exhibited or proved 

by the prosecution in this case. However, from the statements made by 

PW6/I.O in his evidence in chief as narrated above, it is seen that PW6 has 

claimed to have recovered and seized the motorcycle belonging to informant 

from the house of Md. Awal Ali i.e., PW3. The PW6 (I.O)in his cross-

examination has further confirmed that he seized the stolen motorcycle and 

prepared seizure list in which Md. Mofiz Ali, Md. Abdul Motin and Md. Alilul Ali 

have put signature as seizure witnesses. In this respect, PW1 Md. Mofiz Ali& 

PW2 Aminur Hussain in their respective evidence havealso corroborated that a 

motorcycle was seized by police from Ghilaguri area and they have put their 

signatures in seizure list as witnesses. In fact, the defence while cross-

examining PW6 or other prosecution witnesses, have not put any question 

denying the seizure of that motorcycle by PW6 (I.O). Further, with respect to 
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the aforesaid statements of PW6, I do not find anything in the evidence on 

record which can create any reasonable doubt regarding the alleged seizure of 

said motorcycle. Hence, from the foregoing discussion, I find that the evidence 

on record proves beyond reasonable doubt that the stolen motorcycle belonging 

to informant was seized byPW6 from the house of PW3 Awal Ali.  

16. In the above context, PW3 Md. Awal Ali has specifically stated that 

accused Md. Abdul Kalam and Md. Anarul Ali kept the motorcycle infront of 

a shop adjoining to his (PW3’s) house and later on police seized that 

motorcycle. At this juncture, it is important to mention that PW3 Md. Awal Ali in 

his statement recorded under section 164 of CrPC i.e., exhibit. 1, has stated 

that the said motorcycle was kept by Md. Abdul Kalam, Md. Mahar Uddin 

and Md. Intajul. Therefore, apparently the statement made by PW3 in his 

evidence as regards the role of said Md. Anarul Ali is inconsistent with his 

statement in that respect recorded under section 164 of CrPC. Hence, to that 

extent, the statement made by PW3 in his evidence in chief is, in my opinion, 

doubtful and cannot be believed in view of such material inconsistency. 

However, therest of the relevant statements made by PW3 in his evidence in 

chief are consistent with the statement made by him under section 164 of CrPC. 

Also, I do not find anything in the cross-examination of PW3 which can create 

any doubt regarding the truthfulness of the statements made by him in his 

evidence in chief to the effect that accused Md. Abdul Kalam kept that 

motorcycle in front of a shop adjacent to his house and later on police seized 

that motorcycle.  

17. Before going to conclude, I deem it fit to discuss here that PW6 (I.O) in 

his evidence has stated that the motorcycle was seized from the house of Md. 

Awal Ali (PW3). However, PW3 has not specifically stated that the motorcycle 

was kept in his house. In this respect, perusal of evidence shows that as per 

PW3, the motorcycle was kept by accused in front of a shop adjoining to his 

(PW3’s) house. The words “adjoining to his house”, in my opinion, indicates 

that the said shop is an extended part of the house of PW3. Such indication is 

further confirmed by the statement of PW3 recorded u/s 164 of CrPC (exhibit- 

1) wherein he has stated that the motorcycle was kept by the accused in his 

(PW3’s) house. Hence, in my opinion, the evidence on record shows that the 

motorcycle was kept by accused Md. Abdul Kalam in front of the shop which is 

an extended part of the house of PW3. As such, I do not find any substantial 
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inconsistency in the evidence on record with respect to the place where the 

motorcycle was kept by the accused and later on seized by police.  

18. At this juncture, it may be argued that since PW3 was at his workplace 

at the time of recovery of that motorcycle by police hence he (PW3) cannot say 

as to whether the motorcycle seized by police is actually the motorcycle which 

was kept by the accused. There may be some other motorcycle kept in that 

shop which was seized by I.O.  

19. In the above context, in my opinion, had there been any other 

motorcycle kept in that shop (other than the motorcycle kept by accused Md. 

Abdul Kalam), then PW3 would definitely havethe knowledge about that 

motorcycle too, as because the said shop is an extended part of his house. 

However, as mentioned above, PW3 has specifically stated that the “aforesaid” 

motorcycle was seized by police. The word “aforesaid” used by PW3 makes it 

clear that he is referring to the motorcycle which was kept by accused Md. 

Abdul Kalam. Moreover, the accused has neither taken any plea nor adduced 

any evidence to show that the motorcycle kept by him in that shop is not the 

motorcycle seized by I.O. Situated thus, I find nothing in the evidence on 

record which can create any doubt regarding the statements of PW3 that the 

motorcycle seized by I.O is the motorcycle which was kept in that shop by 

accused Md. Abdul Kalam.  

20. As such, considering the entire discussion made above, it is clear that 

the evidence adduced by prosecution witnesses has proved beyond reasonable 

doubts that accused Md. Abdul Kalam had kept the motorcycle belonging to 

informant in front of a shop adjacent to the house of PW3 and later on police 

seized that motorcycle. It may be pointed out here that there is nothing in the 

evidence on record which can show that the said accused has brought that 

motorcycle with the consent of informant for some bonafide purpose. Under 

such circumstances, and having regard to the presumption available under 

illustration (a) to Section 114 of Indian Evidence Act, it is evident that accused 

Md. Abdul Kalam has dishonestly moved that motorcycle to that shop from out 

of the possession of its owner and without the consent of such owner. Hence, it 

is evident that the said accused has committed an offence punishable under 

section 379 of I.P.C.  
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DECISION: This point is therefore is decided in the affirmative with respect 

to accused Md. Abdul Kalam and goes in favour of the prosecution accordingly.  

ORDER 

21. In view of the discussion made and decision reached in the point for 

determination, it is held that the prosecution has failed to prove beyond 

reasonable doubt that accused Md. Imtajul Ali has committed the offence 

punishable under section 379 of I.P.C. Hence, accused Md. Imtajul Ali is 

acquitted of the charge u/s 379 of I.P.C on benefit of doubt and he be set at 

liberty forthwith. His bail bond shall remain in force for another six months from 

today.  

22. However, it is held that the prosecution has proved beyond reasonable 

doubt that accused Md. Abdul Kalam has committed an offence punishable 

under section 379 of I.P.C. As such said accused Md. Abdul Kalam is held guilty 

for commission of offence punishable u/s 379 of I.P.C.  Accordingly, accused 

Md. Abdul Kalam is convicted for the commission of offence punishable under 

section 379 of I.P.C.  

23. As the offence is committed with respect to a valuable property i.e., 

motorcycle, hence I am of the opinion that releasing the accused under the 

provision of Probation of Offenders Act will portray a very lenient approach of 

the court and thereby encourage other potential offenders to commit similar 

offences in future which will ultimately create a sense of insecurity in the minds 

of people. Hence, I am not inclined to extend the benefits of Probation of 

Offenders Act to the accused. I have heard accused Md. Abdul Kalam on the 

point of sentence. Considering all aspects, the accused is sentenced to undergo 

rigorous imprisonment for six months and also to pay a fine of Rupees 5000/- 

(Five thousands) for the commission of offence punishable u/s 379 of I.P.C. In 

default of payment of fine, the accused shall suffer simple imprisonment for one 

month. The period of imprisonment already undergone by the accused during 

investigation and trial of this case shall be set off against the substantive part of 

sentence of imprisonment as aforesaid.  

Furnish a free copy of the judgment to accused Md. Abdul Kalam 

immediately.  
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 This judgment is given under my hand and the seal of this court on this 

the 18th day of March, 2019. 

 This case is disposed of on contest.  

 

      F.U. Choudhury 
     Additional Chief Judicial Magistrate  

       North Lakhimpur  
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APPENDIX 
 
 
 
 

(A) PROSECUTION EXHIBITS 
         Exhibit.1 – Statement u/s 164 of CrPC 
    Exhibit.2 – Sketch Map 
    Exhibit.3 – Charge Sheet. 
  
 
(B) DEFENCE EXHIBITS 

Nil 
 
 
(C) PROSECUTION WITNESSES 
        P.W. 1 – Md. Mofiz Ali 
   P.W. 2 – Md. Aminur Hussain 
   P.W. 3 – Md. Awal Ali @ Rabiul 
   P.W. 4 – Smti Durgamai Bora (Deka) 
   P.W. 5 – Smti Dipali Phukan  
       P.W. 6 – Sri Prakash Nath. 
 
 
(D) DEFENCE WITNESSES 
       Nil 
 
 
 
 

 
      F.U. Choudhury 
    Additional Chief Judicial Magistrate  
     North Lakhimpur   
 

 

 


