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G.R CASE NO. 470 OF 2014

 

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL

MAGISTRATE, LAKHIMPUR, NORTH LAKHIMPUR

Present: Mr. F.U.Choudhury, AJS,

Additional Chief Judicial Magistrate,

Lakhimpur, North Lakhimpur

    GR 470/2014

   U/s 379, IPC

State of Assam

-Vs-

                                           Sri Papu Das   …………Accused person

Date of charge framing : 07.06.2018 & 18.02.2019

Date of recording evidence : 19.07.2018

Date of argument : 18.02.2019

Date of judgment : 02.03.2019

Advocates appeared in the case:-

Sri Ratul Dutta, Learned A. P.P., for the State

Sri Dambaru Bhuyan, Learned Legal aid counsel for the accused person

                       J  U  D  G  M  E  N  T

1. Prosecution’s case in brief is that one Sri Jogen Bori lodged an FIR

at  the North  Lakhimpur police station alleging that the complainant

purchased  a  Bajaj  Discover  motorcycle  in  the  name  of  his  brother

Khagen Bori on 21.03.2014. It is stated that the mother of the accused

Sri Papu Das was an inhabitant of the village of the complainant. On

25.03.2014,  as  the  accused  person  wanted  to  visit  his  friend  at

Hatilung, the complainant took him in his motorcycle to Hatilung as a

pillion rider. Thereafter, on the same day, at about 7.00 PM, near the

Hatilung railway crossing, the accused asked the complainant to stop

the motorcycle on the road. At that time, two unknown youths were

also  waiting  at  some  distance  from  them.  Thereafter,  the  accused

person showed a sharp weapon to the complainant and took away the
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motorcycle and a mobile phone from the complainant. Thereafter, out

of fear, the complainant fled away and entered into the house of one

Smti  Bogitora  and  saved  his  life.  Thereafter,  the  accused  took  the

motorcycle and fled away. The informant then lodged an F.I.R about the

occurrence before the O/C of North Lakhimur P.S.  

2. On  receipt  of  the  FIR,  the  OC  North  Lakhimpur  police  station

registered a case vide North  Lakhimpur PS Case No.-  242/2014, u/s

379/506  of  IPC  and  endorsed  for  investigation  of  the  case.  On

completion  of  investigation,  the  I.O.  has  submitted  charge-sheet

against accused Sri Papu Das u/s 379 IPC. Thereafter the appearance of

accused was secured by issuance of process. Finding that the accused

is  unable  to  defend  himself  by  engaging  a  Counsel  for  himself,  ld.

Counsel Sri Dambaru Bhuyan was appointed as free legal aid Counsel

for  the  accused  person  to  defend  him  in  this  case.  Copies  of  the

relevant documents were furnished to the accused u/s 207 of CrPC.

Upon perusal of the materials available in the case record and after

hearing  both  sides,  charge  was  framed  formally  against  the  said

accused  for  the  offence  punishable  under  section  379  of  I.P.C.  The

charge was then read over and explained to the accused person, to

which the accused pleaded not guilty and claimed to face trial.

3. During trial, the prosecution side examined only two witnesses on

their  side.  After  closure  of  prosecution  evidence,  the  accused  was

examined  u/s  313  CrPC,  wherein  the  accused  declined  the

incriminating material available on record and pleaded to be innocent.

Defence declined to adduce any evidence. I have heard the arguments

of the ld. Counsels for both sides also gone through the materials on

record. On conclusion of arguments, it is found that the evidence on

record do not justify a charge under section 379 of I.P.C against the

accused: rather the charge should have been framed for the offence

under section 392 of I.P.C. 

4. Hence,  after  hearing  both  sides,  charge  is  altered  and  fresh

charge is framed against the accused for the offence punishable under

section 392 of I.P.C. The charge u/s 392 of I.P.C is then read over and
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explained to the accused to which he pleaded not guilty and stood to

face the trial.  Prosecution declined to adduce any fresh evidence on

the altered charge. Hence, prosecution evidence was closed. In that

view of the matter, the accused was not further examined u/s 313 of

CrPC. Defence declined to adduce any fresh evidence on the altered

charge. I have heard fresh arguments of both sides. 

5. POINT FOR DETERMINATION:

Whether  the  accused  person  on  25.03.2014,  at  about  7.00  PM,  at

Hatilung, within North Lakhimpur police station committed extortion by

putting informant  Sri  Jugen Bori  in  fear  of  instant  hurt  and thereby

induced the informant so put in fear to deliver then and there to the

accused a mobile phone and one motorcycle   belonging to informant? 

DISCUSSION, DECISION AND REASON THEREOF:

6. The prosecution examined Sri Jogen Bori, who is the complainant

of this case as PW-1. In his evidence, PW-1 deposed that in the year

2014,  one  evening  while  he  was  going  towards  his  home  from

Lakhimpur town via Hatilung, at that time accused Sri Papu Das and 2-

3  of  his  friends  stopped  him/PW1  on  the  road  near  Hatilung  in  a

secluded place.  Thereafter,  the accused showed a knife to  him and

asked for the key of the motorcycle and threatened that if the key is

not given, then the he/PW1 would be killed. He/PW1 out of fear handed

over the key of his bike to the accused and fled away from the place of

occurrence. On the next day, he filed a case regarding the incident.

One month later, he came to learn that the accused person met with

an accident at Sotia, Tezpur, while riding his/PW1’s said bike. He then

informed the matter to the police of Khelmati police out-post and with

the help of police he recovered the motorcycle and took zimma of the

same.

7. PW-2  Sri  Laba  Morang  deposed  that  in  the  year  2014,  the

occurrence took place in a seclude place in Hatilung. At the time of

occurrence, the informant came out from his house by riding his bike.

However,  on the way,  accused Sri  Papu Das and 2-3 of  his  friends
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showed a knife to the informant and took away the bike. He/PW2 came

to know about the incident from his neighbour. After 15 to 20 of the

occurrence, the accused, while riding the bike of the complainant at

Tezpur, met with an accident. Thereafter, he/PW-2 and others went to

Tezpur and saw the bike at the police station and also saw the accused

admitted in the hospital. Police brought the bike of the informant to

Lakhimpur and gave zimma to the informant.

8. At  the  time  of  arguments,  learned  counsel  for  the  defence

submitted that the witnesses examined by prosecution have failed to

prove beyond reasonable doubts that the accused has committed the

offences as alleged, and hence, the accused is liable to be acquitted. 

9. On perusal of the evidence deposed by prosecution witnesses as

narrated  above,  it  is  found  that  PW-2  has  not  seen  the  actual

occurrence which allegedly took place in Hatilung area.  Hence,  it  is

evident  that  the  statements  made  by  PW-2  as  regards  the  alleged

occurrence which took place in Hatilung area is nothing but a piece of

hearsay  evidence and as  such the same cannot  be believed unless

corroborated by some other reliable evidence.

10. In the above context, it can be understood on perusal of evidence

deposed by PW1 that at the time of occurrence he was going alone

towards  Hatilung by riding his motorcycle  and the accused stopped

him/PW1 in  an isolated place on the way.  However,  in  this  respect,

perusal  of  exhibit  –  1  /F.I.R  shows  that  the  informant/PW1  has

mentioned therein  that  at  the  time of  occurrence  he  alongwith  the

accused came to Hatilung on the same motorcycle and thereafter the

accused asked him to stop and then took away his motorcycle and

phone and also tried to kill him by a sharp weapon. This shows there is

material  inconsistency in the version stated by PW1/informant in his

F.I.R and evidence in chief with respect to the alleged occurrence. Such

inconsistency,  being  related  to  a  material  part  of  the  alleged

occurrence,  in  my  opinion  creates  serious  doubts  as  regards  the

credibility of the version stated by PW1 in his evidence in chief.
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11. Besides the above, PW-1 in his cross-examination has denied that

he did not state before police that at the time of occurrence he was

going  towards  Hatilung  on  a  bike  from  Lakhimur  and  at  that  time

accused Papu Das along with some others stopped him in an isolated

place near Hatilung. In this respect, defence could not properly prove

the contradiction as the investigating officer of this case could not be

examined as he expired. Now, in my opinion, the aforesaid alleged fact

is material part of the alleged occurrence, and as such, the informant

should have mentioned those alleged facts in his statement u/s 161 of

CrPC had the occurrence took place as alleged. Therefore, absence of

such materials allegations in the statements u/s 161 of CrPC, in my

opinion, will be a material contradiction sufficient to create doubt as

regard the truthfulness of the version made by PW-1 in his evidence-in-

chief. 

12. Now, as the defence could not prove the contradiction properly

due to the death of I.O, hence I am of the opinion that the benefit shall

be given to the accused. Under such circumstances, I am of the opinion

that the aforesaid allegation made by PW1 in his evidence in chief is

doubtful and cannot be relied upon. 

13.  Moreover, though informant in his F.I.R has mentioned that he

rushed to the house of one Smti Bogiurar to save his life at the time of

occurrence, but the prosecution has not examined said Smti Bogiurar

as a witness in this case. In my opinion, said Smti Bogiurar would have

been  the  best  person  to  say  about  the  events  which  took  place

immediately after the alleged occurrence. Therefore, having regard to

Illustration (g)  to Section 114 of The Indian Evidence Act,  it  can be

presumed that the prosecution did not examined said Smti Bogiurar as

a witness as because the version of  said Smti  Bogiurar would have

been unfavourable to the prosecution. 

14. Considering the entire discussion made above, it is evident that

the prosecution has failed to produce reliable evidence to show that

the accused person has committed the offence as alleged. 
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DECISION: This point is therefore decided in the negative and

goes against the prosecution.

ORDER

15. In view of the discussion made above and the decision reached

in the foregoing point for determination, it is held that the witnesses

examined  by  prosecution  have  failed  to  prove  beyond  reasonable

doubt  that  accused  Sri  Papu  Das  has  committed  the  offence

punishable under section 392 of IPC as alleged, and as such, the said

accused person is acquitted of the charge under section 392 of IPC on

benefit of doubt and he be set at liberty forthwith.
The articles seized vide M.R No. 160 of 2014 be released to the

custody of owner/ registered owner.

 This judgment is given under my hand, and seal of this court

on this the 02nd day of March, 2019.

     The case is disposed of on contest.

              F.U. Choudhury

 Additional Chief Judicial Magistrate

              North Lakhimpur
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 APPENDIX

(A) PROSECUTION EXHIBITS
              Exhibit.1 – F.I.R

(B) DEFENCE EXHIBITS
              Nil

(C) PROSECUTION WITNESSES
             P.W. 1 – Sri Jugen Bori
            P.W. 2 – Sri Laba Morang

(D) DEFENCE WITNESSES
             Nil

      F.U. Choudhury

Additional Chief Judicial Magistrate 

                          North Lakhimpur


