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JUDGMENT 

1. This is a case under section 125 of CrPC filed by the petitioner/first party 

Smti Pompi Gayan praying for realization of monthly maintenance from her 

husband/second party Sri Dhanti Gayan.  
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FIRST PARTY’S CASE IN BRIEF 

2. First party’s case in brief as it reveals from the petition of this case is that 

the she got married to the second party on 20.01.2013 as per Hindu religious rites 

and rituals. After marriage both the parties resided together in the house of 

second party as husband and wife. Subsequently, the first party gave birth to a 

female child out of the aforesaid wedlock. After a few days of the marriage the 

second party in collusion with his parents demanded a vehicle as dowry from the 

first party. The second party rebuked the first party using obscene words and 

tortured her physically in connection with that demand. Prior to that, the second 

party and his brother tried to bury the first party under water hyacinth plants. The 

first party somehow saved herself. On 23.06.2017, the second party demanded 

Rs. 10,000/- (rupees ten thousand) from the first party which the first party 

informed to her parents. Accordingly, the parents of first party arrived at Jorhat on 

16.06.2017 alongwith the said amount of money. However, while on their way, the 

first party informed that she is being tortured physically by the father of second 

party. Thereafter, the parents of first party informed the matter in police station 

and recovered the first party with the help of police. First party then lodged a case 

u/s 498(A) of IPC against the second party. Thereafter, the first party along with 

her child went to her parent’s house and since then she has been residing therein.  

3. The first party is having no income of her own. The daughter of first party 

is presently studying in Primary school. The second party is having his own 

business and he also owns an Assam type house. The second party is also having 

three ‘puras’ of cultivable land and he works as a driver in a gas agency. From all 

these sources the second party earns about Rs. 30,000/- (rupees thirty thousand) 

per month. In the above premises, the first party has prayed for allowing her an 

amount of Rs. 6000/- (rupees six thousand) as maintenance for herself and 

another Rs. 4000/- (rupees four thousand) per month as her maintenance for her 

daughter.  

 SECOND PARTY’S CASE IN BRIEF: 

4. Second party Sri Dhanti Gayan contested this Misc. Case by filing written 

statement. In his written statement the second party has denied all the allegations 

made by first party in her aforesaid petition. It is contended by the second party 

that in the year 2012 on the month of October the first party called him in his 
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mobile number and got introduced to him. Thereafter, in the month of January, 

2013 the first party again called him and asked him to attend a ‘Bhaona’ (a 

religious function) which is to be organised in her house. Accordingly, the second 

party came to the house of first party but found that no such ‘Bhaona’ was 

arranged. At that time, the second party was about to return to his house but the 

mother of first party forcibly compelled him to stay in their house for that night. 

The mother of first party also snatched his mobile and moneybag. After three days 

when the second party proceeded towards his house in Jorhat at that time the first 

party said that she will accompany the second party to Jorhat as her aunt’s house 

is situated in Jorhat. However, after arriving at Jorhat the first party forcibly 

wanted to go to the house of second party. The second party refused to take the 

first party to his house but at that time the first party threatened the second party 

and tried to jump in front of a moving truck. The second party finding no other 

option took the first party to his house. Thereafter, the family members of second 

party tried to convince the first party to return to her house but the first party 

refused to do so. There was no social or legal marriage between the first party and 

the second party. 

5. After few days, the first party started to call some unknown persons from 

her mobile phone. The second party then came to know that the first party had 

conversation with one Sri Nitul over phone and with whom she had love affair. 

After 3 days of that occurrence, the second party went to Tinsukia in connection 

with his work and stayed there for 3 months continuously. At that time, mother of 

second party informed him over phone that the first party is pregnant. The second 

party did not had any physical relationship with the first party. Immediately 

thereafter the second party came back to his house. 

6. The second party never demanded any dowry in collusion with his 

parents as alleged. The second party never demanded an amount of Rs. 10,000/- 

(rupees ten thousand) from the first party. On 16.06.2017, the parents of first 

party with the help of police called the second party and his family members to 

police station. Thereafter, the first party went back to her parents’ house along 

with her parents. The second party is a day labour by profession and he earns 

about Rs. 250/- (rupees two hundred and fifty) per day. The second party is not 

able to get work regularly. The second party was injured while cutting firewood at 

the time when he was studying in Class-VII. As a result of this, the second party 
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still suffers from illness and cannot do work regularly. The second party is not 

having any business or land or fishery as alleged by the first party. The second 

party also has to spend a lot of money for the treatment of his mother. In the 

above circumstances, the second party has prayed for dismissal of this case.   

POINTS FOR DETERMINATION: 

7. Upon perusal of pleadings of both the parties, following points for 

determination are framed for a proper adjudication of the dispute in hand. 

(1) Whether the first party is the wife of second party? 

(2) Whether the first party has sufficient reason to live separately 

from the second party? 

(3) Whether the second party having sufficient means has neglected 

or refused to maintain the first party? 

(4) Whether the first party is entitled to the maintenance as prayed 

for? 

8. The first party in her support of her case adduced evidence of two 

witnesses, including herself. The second party also adduced evidence of two 

witnesses including himself. The second party has marked three documents as 

exhibits. I have gone through the pleading of both the side and considered the 

evidence available in the case record. I have heard the arguments of the learned 

counsels for both the parties. 

DISCUSSION, DECISION AND REASONS THEREOF: 

POINT NO.1 

9. This point relates to the question as to whether the first party is the wife 

of second party. As regards this aforesaid point for determination, PW-1 Smt. 

Pompi Gayan in her evidence-in-chief has stated that the second party is her 

husband. She got marriage to the second party socially on 20.01.2013 as per the 

rules of Sankar Sangha. After marriage she went to the house of her husband in 

Jorhat and led her conjugal life there for about 5 years. She gave birth to a girl out 

of the aforesaid wedlock. After the birth of aforesaid child her husband kept her in 

a separate house adjacent to his own house. 

10. During her cross-examination, PW1 has stated that she did not mentioned 

in her complaint petition of this case that she got married as per the rules of 

Sankar Sangha, and five persons from the house of second party came to her 

house and took her as per the customs of Sankar Sangha. She also did not 
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mentioned in the complaint petition that how she got introduced with the second 

party. The second party initially came to her house alongwith his friend.  

11. PW-2 Smti Bhadreswar Bhuyan in her evidence-in-chief has corroborated 

the aforesaid version of PW-1 by stating that the first party is her daughter and 

the second party is her son-in-law. About 5 years back the first party got married 

to the second party socially as per the rules of Sankar Sangha. The first party then 

gave birth to a child out of the aforesaid wedlock.  

12. During her cross-examination, PW2 has stated that the marriage was 

solemnized on 20th January. The first party got introduced to second party over 

phone. People were not present in her house at the time of marriage. She visited 

the house of second party on five occasions.  

13. In the above context, second party Sri Dhanti Gayan in his evidence-in-

chief as DW-1 has stated that he got introduced to the first party over phone in 

the year 2012. In the year 2013 the first party called him to her house for 

attending a ‘Bhaona’. Accordingly, he went to the house of first party but found 

that no such ‘Bhaona’ was arranged by the first party for which he wanted to come 

back to his house. At that time the first party’s mother snatched his purse and 

mobile phone due to which he was compelled to reside in the house of first party. 

He stayed there for about three days. After three days when he was about to 

return to his house at that time the mother of first party gave him back his purse 

and mobile phone. The first party also came out with him stating that her aunt’s 

house is there at Jorhat. However, after arriving at Jorhat the first party told him 

that she wants to go with him to his house as her aunt’s house is actually not 

situated in Jorhat. He refused to take the first party to his house but the first party 

tried to jump in front of a moving truck. Finding no other option he had to take the 

first party to his house. His family members also tried to convince the first party to 

go back to her house but she refused. The first party resided in his house for 

about 15 days and during that period she called many persons through phone. He 

learnt that the first party had talks with one Sri Nitul over phone. After about 3 

days he went to Tinsukia where he stayed for about 3 months continuously. At 

that time his mother informed him through one of his friend that the first party 

became pregnant. He immediately returned to his house. The first party gave birth 

to a child six months after coming to his house. He is not the father of said child. 

He did not had any physical relationship with the first party. Thereafter, the family 
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members of first party lodged an FIR in the police station and then police handed 

over the first party to her family members. There was no social marriage between 

him and the first party. 

14. DW-2 Sri Ranjit Gayan in his evidence-in-chief has stated that the second 

party is his son. He knows the first party. About 5 years back the second party got 

introduced to the first party over telephone. At that time, the first party asked the 

second party to go to her house to attend a ‘Bhaona’. Accordingly, the second 

party went to the house of first party. After attending the ‘Bhaona’ the second 

party along with the first party came to his house. The first party told the second 

party that her aunt’s house is in Jorhat, but after arriving in Jorhat the first party 

directly came to his house along with the second party. He then asked the first 

party to go back to her house but she refused to go back and tried to jump in 

front of a moving truck. He thereafter kept the first party in a separate house 

adjacent to his house. After a few days the first party had altercation with the 

second party and thereafter the second party went to Tinsukia. Subsequently, his 

wife informed the second party over telephone that the first party is pregnant. The 

second party immediately came back from Tinsukia. The first party gave birth to a 

child six months after coming to his house. After a few days the parents’ of first 

party took the first party with them through police. There was no social marriage 

between the first party and second party. 

15. On perusal of the evidence deposed by witnesses of first party and 

second party as narrated above, it is seen that PW-1 and PW-2 have consistently 

stated that the first party got married to the second party socially. On the other 

hand, DW-1 and DW-2 have denied any such social marriage between the parties. 

The DW1 & DW2 in their respective evidence in chief have basically conveyed that 

there is no relationship between both the parties, and the first party on her own 

will came with the second party and refused to go back for which the second party 

being left with no options had to keep the first party.  

16. Now, as regards the statements made by DW1, in my opinion, in the 

usual course of the things a person will not go the house of another to attend a 

“Bhaona” unless there is some kind of relationship between them. In the case in 

hand, DW1 has not specifically mentioned that on the basis of what relationship he 

went to the house of first party to attend the “Bhaona”. However, considering the 

normal course of human conduct, it can be well presumed that there was some 
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kind of relationship between the first party and second party for which the second 

party came to North Lakhimpur from Jorhat in response to the call of first party to 

attend “Bhaona”.  

17. Further, if a persons of common prudence is compelled by another person 

to stay in a certain place for a certain period of time against his will, then, in the 

natural course of the things, such person after getting out from such confinement 

will definitely take action against the person who confined him. More so, it is 

beyond imagination that such person after getting out of the confinement would, 

without any reason, take alongwith him a family member of the offender to his 

house. In the case in hand, though the DW1 in his evidence in chief has stated 

that he was compelled to stay in the house of first party for three days but there is 

nothing in the evidence on record to show that he thereafter took any legal action 

against the first party for such alleged confinement; rather he brought the first 

party with him to his house. Second party has not stated any reason as to why did 

not approached the police till date for such alleged confinement in the house of 

first party. Under such circumstances, the statement of DW1 that he was 

compelled to stay in the house of first party and then the first party came to 

Jorhat with him saying that her aunt’s house is in Jorhat, cannot be believed at all.  

18. Moreover, there is nothing in the evidence on record which can show that 

DW1 or DW2 approached the police at the time when the first party allegedly 

refused to go back to her house and tried to jump infront of moving truck when 

asked to go back. In my opinion, in the usual course of the things, a person of 

common prudence in the given circumstances will never allow a female stranger to 

forcibly reside in his house without any reason, and would have definitely 

approached the police for removing such female from his house. In the case in 

hand, there is nothing in the evidence on record to show that DW1 or DW2 have 

approached the police for taking necessary action for removal of first party from 

their house. They could have even approached the parents of first party for taking 

back their daughter. However, nothing of that sort was done. Instead of that, 

admittedly (in cross-examination of DW1 & DW2) the DW1 & DW2 kept the first 

party for two about two years in their house. It is very difficult of believe that a 

person will allow a stranger in his house to reside for two years. There must be 

some kind of relationship between them for such a long duration of stay. The 

foregoing facts & discussion, in my opinion, suggests that the statements made by 
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DW1 & DW2 to the effect that the first came to Jorhat alongwith second party and 

then refused to go back and expressed her desire to reside in the house of second 

party for which the second party finding no other option brought her to his house, 

are not reliable and cannot be believed at all.  

19. Besides the above, it is important to note that DW1 & DW2 in their 

respective evidence in chief have created an impression that they do not have/had 

any kind of relationship with the first party, and the first party is simply an outsider 

who compelled them to keep her in their house. However, in his cross-examination 

DW1 has stated that his co-villagers know the first party to be his wife. Similarly, 

DW2 in his cross-examination has stated that the name of his daughter in law is 

Smti Pompy Gayan. It is also stated by DW1 & DW2 that the first party stayed in 

their house for about two years. DW1 has added that first party sometimes visited 

her own house also.  

20. In my opinion, the fact that the first party was known as the wife of 

second party amongst the co-villagers of second party suggests that there must 

have been some kind of marriage ceremony solemnized between the parties. If 

the first party is really a simple outsider as portrayed by DW1 & DW2 in their 

respective evidence in chief then the villagers should have never recognized the 

first party to be the wife of second party; rather, in that case the villager would 

have taken steps to send the first party back to her house. Moreover, the DW2 has 

specifically referred the name of first party to be his daughter in law. This implies 

that some kind of marriage must have taken place between the first party and 

second party.  

21. Further, admittedly the first party sometimes used to visit her parent’s 

house and the parents of first party visited the house of second party on two 

occasions. This suggests that both the families shared a cordial relationship 

between them. As a matter of fact, if two families are strangers to each other then 

they cannot be expected to visit each other without any reason. In my opinion, 

this can happen only when there is some kind of relationship between them. 

Situated thus, the aforesaid facts stated by DW1 & DW2, in my opinion, supports 

the claim of marriage made by PW1 & PW2.  

22. It is to be noted at this juncture that DW1 & DW2 in their cross-

examination have mentioned that the first party resided in their house of about 
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two years. It is also mentioned by them in their evidence in chief that the first 

party gave birth to a child six months after coming to their house, but the second 

party is not the father of that child. In my opinion, in the natural course of the 

things, a person would never allow a stranger to reside in his house for two years. 

There must be some kind of relationship between them for such a long period of 

stay.   

23. Further, the version stated by PW1 & PW2 as regards the alleged 

marriage between first party & second party is consistent throughout their 

evidence and also with the contents of the main complaint petition filed by first 

party. Also, upon perusal of the cross-examination of PW1 & PW2 as narrated 

above, I do not find anything substantial which can create any doubt regarding the 

truthfulness of their claim of marriage between the first party and second party. 

Hence, keeping in view the principle that standard of proof in civil cases is 

preponderance of probabilities, I am of the opinion that the evidence on record 

satisfactorily shows that some kind of marriage ceremony was solemnized 

between the first party & second party and thereafter both of them resided 

together as husband and wife. Also, in that view of the matter, the statement of 

DW1 & DW2 that the second party/DW1 is not the father of aforesaid child, cannot 

be believed.  

24. At this juncture, I would like to refer to the decision of Hon’ble Supreme 

Court of India in Dwarika Prasad Satpathy Vs Bidyut Prava Dixit & Anr 

reported in (1997) 7 SCC 675, wherein it was observed that, ‘if the magistrate is 

prima – facie satisfied with regard to the performance of marriage in proceedings 

under section 125 of CrPC which are of summary nature, strict proof of 

performance of essential rites is not required.’   

25. Therefore, considering the entire discussion made above, and having 

regard to the observation made by Hon’ble Apex Court as noted above, it is held 

that the first party and second party are husband and wife for the purpose of this 

proceeding. It is also held that the evidence on record proves that the aforesaid 

child is born out of the said wedlock between the parties. Consequently, second 

party is the father of aforesaid child.  

DECISION: This point is therefore decided in the affirmative and goes in 

favour of the first party. 
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POINT NO. 2 

26. This point relates to the question as to whether the first party has 

sufficient reason to live separately from the second party. As regards this point for 

determination, PW-1 Smti Pompi Gayan in her evidence-in-chief has stated that 

her husband i.e., the second party, as per dictation of his parents kept her in a 

separate house adjacent to his house after the birth of her daughter. Second party 

husband did not provide food and also did not talk with her. The second party 

tortured her physically after coming in a drunken condition. The second party and 

his brother tortured her physically after about 1 ½ years of the birth of her 

aforesaid daughter. At that time she came to the house of Gaon Burah in order to 

save herself. In the year 2017 the second party demanded Rupees 10,000/- 

(rupees ten thousand) from her which she informed to her parents. Thereafter her 

parents with the help of police recovered her from the house of second party.  

27. During her cross-examination, PW-1 has stated that she did not mention 

in her complaint petition of this case that the second party on the dictation of his 

parents’ kept her in a separate house. She also did not mention in her complaint 

petition that the second party tortured her physically after coming to house in a 

drunken condition. She also did not mentioned in her complaint petition that the 

second party and his brother tortured her physically and she informed the matter 

to Gaon Burah. She did not lodge any case in police station with respect to the 

demand of dowry, but she informed the matter to Gaon Burah. She has not 

submitted any documents to show that she informed the matter of dowry to the 

Gaon Burah. 

28. PW-2 Smti Bhadreswari Bhuyan in her evidence-in-chief has stated that 

after the birth of daughter of the first party, the second party demanded a vehicle 

from the first party. However, as the first party failed to meet the demand so the 

second party tortured the first party and asked her to go out of his house. On 

13.06.2017, the first party called her/PW-2 and asked her to bring Rs. 10,000/- 

(rupees ten thousand). At that time she informed the matter to police and 

thereafter recovered the first party along with her daughter with the help of police 

from the house of second party. 

29. During her cross-examination, PW-2 has stated that she and his family 

members did not went to the house of second party while taking back her 
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daughter. Only the police personnel went to the house of second party and 

brought back the first party. She and others brought back the first party from 

police station. 

30. Now, as regards the aforesaid version stated by PW-1, perusal of case 

record shows that first party in her complaint petition of this case has specifically 

not mentioned that the second party came after drinking alcohol. First party in the 

said complaint petition has also not mentioned about the physical torture 

committed by the brother of second party. However, the first party in her 

complaint petition has specifically mentioned that the second party tortured her 

physically. It is also mentioned by the first party in her complaint petition that the 

second party and his brother choked her mouth and tried to bury her under water 

hyacinth (“Meteka” in vernacular). In my opinion, the aforesaid statements 

mentioned by first party in her complaint petition substantially covers the 

allegation made by her in her evidence-in-chief about the alleged torture 

committed by her upon the second party and his brother. Hence, the omission of 

first party to mention the aforesaid allegations specifically is not fatal as the first 

party in her complaint petition has otherwise laid down the foundation for 

adducing evidence regarding physical torture by second party and his brother. 

31. It is also seen from the cross-examination of PW-1 that she did not lodge 

any FIR in police station with respect to alleged demand of dowry. However, 

admittedly (admitted by DW1 & DW2) the parents of first party lodged an F.I.R 

against the second party and his family members. In this context, it is specifically 

stated by PW2 (mother of first party) that she lodged the F.I.R about coming to 

know from first party about the alleged dowry demand. In that view of the matter, 

I am of the opinion that the only fact that first party herself did not lodge any F.I.R 

against the second party, is not sufficient to create any reasonable doubt 

regarding the trustworthiness of the version of PW1. 

32. It is also stated by the PW-1 in her cross-examination that she did not 

submit any document regarding the information given by her to the Gaon Burah in 

connection with the alleged dowry demand. In this respect, the first party has also 

not examined the aforesaid Gaon Burah as a witness. Hence in my opinion, it 

remains doubtful that whether the first party actually informed the Gaon Burah 

about the aforesaid alleged demand of dowry. As such, I am of the opinion that 

the aforesaid statement of PW1 cannot be relied upon.  
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33. Besides the above, I do not find anything substantial which can create 

any reasonable doubt as regards the truthfulness of the statements made by PW-1 

to the effect that the second party demanded dowry from her and tortured her 

physically in connection with that demand. As regards the statements made by 

PW-2 as narrated above, upon perusal of her cross-examination I do not find 

anything substantial which can create any reasonable doubt with respect to the 

statements made by her to the effect that her daughter/first party informed her 

over phone to bring Rs. 10,000/- (rupees ten thousand) and she thereafter 

informed the matter to police and subsequently recovered her daughter/first party 

through police. 

34. In the above context, second party Sri Dhanti Gayan as DW1 in his 

evidence-in-chief has stated that while he was in Tinsukia his mother informed him 

through one of his friends that the first party is pregnant. He immediately returned 

to his house. The first party gave birth to a child six months after coming to his 

house. He is not the father of said child. He did not had any physical relationship 

with the first party. Thereafter, the family members of first party lodged an FIR 

against him in police station. Subsequently, police called them to police station and 

handed over the first party to her family members. He did not tortured the first 

party physically by demanding money. He and his father never demanded Rs. 

10,000/- (rupees ten thousand) as dowry from the first party. 

35. During his cross-examination, DW-1 has stated that he do not know if his 

name is written in the birth certificate of aforesaid child as the father of said child. 

He did not made any prayer in court for conducting DNA test to prove that the 

aforesaid child is not his daughter.  

36. DW-2 Ranjit Gayan in his evidence-in-chief has stated that the first party 

came to his house along with the second party and refused to go back. At that 

time he kept the first party in a house adjacent to his house. After a few days the 

first party had altercation with the second party. Subsequently, his wife informed 

the second party that the first party is pregnant. The second party then returned 

from Tinsukia. The first party gave birth to a child six months after coming to his 

house. A few days thereafter the parents of first party came and took the first 

party with them through police.  
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37. During his cross-examination, DW-2 has stated that the parents’ of first 

party visited his house twice, i.e. once before the birth of said child and for the 

second time after the birth of said child. On 16.06.2017 the parents of first party 

came to Jorhat. The parents’ to first party lodged a case in Pulibar police station 

against him and others.  

38. On going through the aforesaid version of DW-1 and DW-2, it is seen that 

they have not stated any specific reason as to why the first party had to return to 

her parent’s house. It is simply stated by DW1 & DW2 that the parents of first 

party lodged a case and took her back with them. At this juncture, it may be 

mentioned that DW1 & DW2 in their respective evidence in chief have tried to 

create an impression that the first party is a stranger to them and they under 

compulsion had to keep her in their house and subsequently the parents of first 

party took her back through police. It can be understood that for maintaining such 

an impression consistent throughout the evidence, the DW1 & DW2 have probably 

not ventured into quoting any specific reason for return of the first party with her 

parents. However, it is already discussed & decided in the previous point for 

determination after taking into account all the statements of DW1 & DW2, that the 

first party and second party are not strangers but husband and wife.  

39. Situated thus, at the very outset, having regard to the common course of 

human conduct, I find it difficult to believe that a wife would leave her husband 

without any cause. There must be some reason, be it is connected with any fault 

of husband or otherwise. In the case in hand, in my opinion, had there been any 

such reason which is not connected with any fault of the husband/second party 

then the second party would have naturally mentioned that reason in order to 

show his innocence. However, as stated above, second party as DW1 has not 

mentioned any such reason.  

40. Under such circumstances, and having regard to the principle that 

standard of proof in cases under section 125 of CrPC is preponderance of 

probabilities, it is clear that the first party has satisfactorily proved by adducing 

evidence that the second party demanded dowry and tortured the first party for 

which she had to leave the house of second party.  

DECISION: This point is therefore decided in the affirmative and goes in 

favour of the first party.  
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POINT NO.3 & 4 

41. For the sake of convenience, the point for determination no. 3 & 4 are 

taken up together for discussion. The point no. 3 relates to the question as to 

whether the second party having sufficient means has neglected or refused to 

maintain the first party. The point no. 4 relates to the question as to whether the 

first party is entitled to the maintenance as prayed for.  

42. As regards these two points, PW1 in her evidence has stated that the 

second party works as a driver. Second party has also got landed property, pond, 

and house. Total income of second party is about Rupees 30,000/-. During her 

cross-examination, PW1 has stated that the second party earns about Rupees 

6,000/- by working as driver. She has not submitted any document to show that 

the second party works as driver. She has not submitted any document regarding 

the landed property of second party.  

43. PW2 Smti Bhadreswari Bhuyan in her evidence in chief has stated that 

the second party is a driver by profession and is also having agricultural field 

alongwith vegetable cultivation. The second party earns more than Rupees 

10,000/- per month.  

44. In the above context, second party/DW1 in his evidence in chief has 

stated that he works as day labour and earns about Rupees 250/- per day. He do 

not get work regularly. Exhibit – K is the certificate issued by Gaonbura regarding 

his income. He needs Rupees 15,00/- per month for his maintenance. In this 

respect, DW2 in his evidence in chief has corroborated DW1 by stating that second 

party works as day labour earns Rupees 250/- per day. In his cross-examination 

DW2 has added that the second party sometimes assists him/DW2 in his vegetable 

shop. They have got 02 Kathas of land.  

45. From the evidence deposed by witnesses of both the sides as narrated 

above, it is seen that though PW1 & PW2 have alleged that second party is a 

driver by profession but in this respect they have neither produced any document 

nor examined any other independent witness. Similarly, the first party has not 

produced any document to show that the second party is having any land in his 

name. Under such circumstances, I am of the opinion that the statement of PW1 & 

PW2 that the second party is a driver by profession and is also having landed 

property, cannot be relied upon. However, admittedly second party works as a day 

labour and earns Rupees 250/- per day. The second party also sometimes works in 

the shop of his father. Hence, evidently the second party is having income of his 
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own. At this juncture, it is to be noted that DW1 has admitted that the first party 

has no income of her own. Also, there is nothing in the evidence on record to 

show that the second party is paying any maintenance to the first party. Hence, 

from the above discussion, it is evident that the second party having sufficient 

means has refused to maintain his wife i.e., first party, who is unable to maintain 

herself. As such, it is held that the first party is entitled to get maintenance as per 

the provisions of Section 125 of CrPC.  

46. As regards the quantum of maintenance to which first party and her 

daughter are entitled to, in my opinion, having regard to the source of income of 

second party and also the cost of living of a persons as on date, an amount of Rs. 

2,000/- (two thousands) for the first party, and another amount of Rupees 2,000/- 

for the child (daughter) of first party, will be just and proper amount for monthly 

maintenance in this case. It may be added here that there is no conclusive 

evidence in the record to show that the second party is physically not fit to work. 

Hence, if required, the second party will have to generate more income so as to be 

able to provide proper maintenance to his wife and child.  

DECISION: Point no.3 is decided in the affirmative and goes in favour of 

the first party. Point no. 4 is partly decided in the affirmative and goes accordingly 

in favour of first party.  

             ORDER 

47. In view of the discussion made and decisions reached in the foregoing 

points for determination, it is held that the first party is entitled to get 

maintenance of Rupees 2,000/- (Rupees two thousands) per month for herself, 

and another Rupees 2,000/- (Rupees two thousands) for her child (daughter) per 

month, from the second party. As such, the second party is directed to pay an 

amount of Rupees 4,000/- (Rupees four thousands) in total per month to the first 

party and her child (daughter) as monthly maintenance.  

The petition filed by first party under section 125 of CrPC is therefore 

allowed. Accordingly, this Misc Case is allowed and disposed of on contest. 

This judgment is given under my hand and the seal of this court on this the 

11th day of March, 2019.  

                                                              F.U.CHOUDHURY 
                         ADDL. CHIEF JUDICIAL MAGISTRATE 
                     NORTH LAKHIMPUR 
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    APPENDIX 

  
 
 
 
(A) FIRST PARTY’S EXHIBITS: 
 NIL 

. 

 
(B) SECOND PARTY’S EXHIBITS: 

Exhibit A – Gaon bura certificate 
Exhibit B – School leaving certificate 
Exhibit C – Birth Certificate 
 
 

(C) FIRST PARTY’S WITNESSES: 

 PW1- Smti Pompi Gayan 

PW2- Smti Bhadreswari Bhuyan 

  

(D) SECOND PARTY’S WITNESSES: 
D.W. 1 – Sri Dhanti Gayan 

D.W. 2 – Sri Ranjit Gayan 

 

 

                                                              F.U.CHOUDHURY 
                         ADDL. CHIEF JUDICIAL MAGISTRATE 
                     NORTH LAKHIMPUR 
 

 

 

 


