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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

AT NORTH LAKHIMPUR 

G.R CASE NO: 663 OF 2017 

PROSECUTOR: STATE OF ASSAM VS 

ACCUSED: SRI PAPU DAS  

  SRI BROJEN BORDOLOI 

 

DISTRICT: NORTH LAKHIMPUR 

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

AT NORTH LAKHIMPUR 

 

GR CASE NO: 663 / 2017 

U/S 379/411/34 OF IPC 

PROSECUTOR: STATE OF ASSAM 

VERSUS 

ACCUSED: SRI PAPU DAS & ANR. 

PRESENT: MD. F. U. CHOUDHURY, AJS 

ADVOCATE FOR THE PROSECUTION: LD. A.P.P 

ADVOCATE FOR THE ACCUSED: SRI DAMBARU BHUYAN (LEGAL AID) 

      SRI BULU MONI DAS (LEGAL AID) 

 

OFFENCE EXPLAINED ON : 02/03/2019 

EVIDENCE RECORDED ON : 26/04/19, 26/11/19,  

    

ARGUMENT HEARD ON  : 30.11.2019 

JUDGMENT DELIVERED ON : 30.11.2019 

 

JUDGMENT 

PROSECUTION’S CASE IN BRIEF 

1. Prosecution’s case in brief as it reveals from the FIR is that on 13/03/2017 at 

about 04:00 P.M, while informant Sri Bhrigu Baruah was performing duty as a staff 
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in the Eicher vehicle dealer shop at No.2 Parbatipur after parking his motorcycle 

bearing registration no. AS07F 1550 in that dealer shop, at that time somebody 

committed theft of the aforesaid motorcycle belonging to the informant. The 

informant thereafter pursued the matter and came to know that one Sri Papu Das of 

Tunijan Kamalpur Das-gaon has committed the theft of aforesaid motorcycle. The 

informant then visited the house of said Sri Papu Das but did not find him. The 

informant thereafter lodged an F.I.R about the occurrence before the In-charge of 

Harmuti Police out post.  

2. On receipt of the FIR, the I/C of Harmuti O.P forwarded the same to the O/C of 

Laluk P.S who registered a case being numbered as Laluk P.S Case No. 74/17. After 

investigation, I.O of the case submitted charge-sheet against accused persons Sri 

Papu Das @ Biki Das and Sri Brojen Bordoloi for the offence punishable u/s 379/34 

of I.P.C, and against accused Sri Mridul Gogoi for the offence punishable u/s 411 of 

IPC by showing him as absconder. At the stage of appearance, the case against 

accused Sri Mridul Gogoi was filed vide order dated 01/11/2018 on the basis of 

report of warrant and proclamation issued against the said accused. Copies of 

relevant documents were furnished to accused Sri Papu Das and Sri Brojen Bordoloi 

u/s 207 of CrPC. Considering the relevant documents and hearing both the parties, 

charge is framed for the offence punishable under section 379/34 of I.P.C against 

said two accused. The charge was then read over and explained to both the 

accused to which they pleaded not guilty and stood to face the trial. 

3. The prosecution in support of its case examined three witnesses whereas the 

accused did not examine any witness in support of his defence. The accused 

persons were examined u/s 313 of CrPC. Defence case is of total denial as it reveals 

from the statements made by accused persons u/s 313 of CrPC and the tenor of 

cross-examination of prosecution witnesses by defence.   

4. Upon hearing and on perusal of record I have framed the following points for 

determination: 

 POINT FOR DETERMINATION: 
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(i) Whether the accused persons, in furtherance of their common intention, on 

13/03/2017 at about 04:00 P.M at Eicher dealer shop in No.2 Parbatipur village, 

dishonestly took away the motorcycle bearing registration no. AS 07 F 1550 

belonging to informant Sri Bhrigu Barauh, from out of the possession of informant 

without his consent, and thereby committed an offence punishable u/s 379/34 of 

IPC? 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF: 

POINT NO. 1 

5. As regards the aforesaid point for determination, PW1 Sri Sorbeswar Bora as 

PW1 in his evidence in chief has stated that he knows the informant and accused Sri 

Papu Das but he do not know the co-accused. In the year 2017, the informant was 

serving in the post of Manager in Eicher vehicle dealer shop at Harmuti. During that 

time, on a day at about 12 P.M, he came to know that the motorcycle belonging to 

informant was stolen away from that shop. Thereafter, he alongwith others 

searched that motorcycle but did not find the same. The informant then lodged an 

F.I.R about the occurrence. After lodging of the F.I.R, police recovered that 

motorcycle. He came to know from informant that accused Papu Das committed 

theft of that motorcycle.  

6. PW2 Sri Bhrigu Baruah in his evidence in chief has stated that he is the 

informant and he knows accused Papu Das but he do not know the co-accused. In 

the year 2017, he was serving in the Eicher vehicle dealer shop at Harmuti. Accused 

Papu Das often used to visit that dealer shop. At the time of occurrence, he was in 

that dealer shop and he kept his motorcycle alongwith its key in that dealer shop.  

At that time, accused Sri Papu Das came to that dealer shop and took away that 

bike by riding the same. The staff of that dealer shop saw accused Papu Das taking 

away that bike by riding the same. He after coming to know about the incident 

thought that accused Papu Das might return the bike but the said accused did not 

returned the bike. He then went to the house of accused in search of the bike but 
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did not find the accused. Thereafter he lodged an F.I.R about the occurrence in 

police station. Exhibit – 1 is that F.I.R in which exhibit – 1(1) is his signature.  

7.      On perusal of the evidence deposed by PW1 & PW2 as narrated above, it is 

seen that the crux of allegations made by them is that, at the time occurrence 

accused Sri Papu Das took away the motorcycle belonging to informant from the 

premises of Eicher dealer shop at Harmuti without the consent of informant. The 

forgoing allegations, if presumed to be correct, in my opinion will attract the 

ingredients of the offence punishable under section 379 of I.P.C. Hence, it is 

necessary to find out as to whether the aforesaid version deposed by PW1 & PW2 

can be believed to form a conclusive opinion.  

8.       In the above context, on careful perusal of the evidence in chief of PW1 it 

can be seen that he/PW1 allegedly came to know from informant that the bike was 

stolen by accused Papu Das. Further, in his cross-examination, the PW1 has 

specifically stated that he did not saw that who committed theft of the aforesaid 

motorcycle belonging to informant. Under such circumstances, it is evident that the 

statement made by PW1 in his evidence in chief regarding the alleged theft of 

aforesaid bike by accused Papu Das, is a piece of hearsay evidence which cannot be 

believed unless corroborated by some reliable evidence. As such, it is now 

necessary to find out whether the version of informant/PW2 in the above respect 

can be believed or not.  

9.        As regards the version of PW2/informant, it is seen on perusal of case 

record that PW2 in his cross-examination has specifically denied the suggestion of 

defence that he/PW2 had not mentioned in his statement before police that he kept 

the key in that bike. However, in this connection, PW3 Sri Anil Borah, who 

investigated this case, in his cross-examination has specifically stated that PW2/Sri 

Bhrigu Barauh has not mentioned in the statement before him/PW3 that he/PW2 

kept the key in that bike. The allegation that he/PW2 kept the key in that bike, in 

my opinion, is a material allegation and the same should have been mentioned by 

PW2 in his statement before I.O if the occurrence had taken place as alleged. Under 

such circumstances, the omission to mention the aforesaid allegation by PW2 in his 
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statement before I.O is a material contradiction as per Section 162 of CrPC which 

creates doubts as regards the credibility of the aforesaid statement made by PW2. 

In that view of the matter, the aforesaid statement of PW2, that he kept the key in 

that bike, becomes doubtful.  

10.       It is necessary to mention here that PW2 in his cross-examination has 

specifically mentioned that he himself saw accused Papu Das taking away the 

aforesaid motorcycle by riding the same from that dealer shop. With respect to the 

aforesaid statement of PW2, the defence put a suggestion to PW2 that he did not 

made the aforesaid statement before I/O. The suggestion was denied by PW2. 

However, the PW3/I.O, in his cross-examination has confirmed that PW3 did not 

made the aforesaid statement before him/PW3. At the time of argument, learned 

counsel for defence argued that the omission of PW2 to mention the aforesaid 

statement before I.O is a material contradiction as per Section 162 of CrPC, and 

hence, the court cannot rely upon the aforesaid statement made by PW2.  

11.         In the above context, perusal of Section 162 of CrPC shows that the 

contradiction with respect to statement under section 161 of CrPC must be proved 

in accordance with the provision of Section 145 of Indian Evidence Act. Perusal of 

Section 145 of the Indian Evidence Act shows that a witness may be cross-

examined as to the previous statement made by him in writing or reduced to 

writing. A bare perusal of Section 145 of Indian Evidence Act, in my opinion, clearly 

conveys the meaning that the first and foremost requirement for applicability of that 

section is that there must be a previous statement made by the witness in question 

and then the said witness can be cross-examined with respect to that previous 

statement. The logical conclusion thereof is that, any clarification given by a witness 

during cross-examination cannot be said to be a “previous statement” as the same 

itself is a part of the cross-examination. In that view of the matter, it is evident that 

in the case in hand, the aforesaid statement made by PW2 during his cross-

examination cannot be said to be a previous statement. Consequently, the provision 

of Section 145 of Indian Evidence Act with respect to proving contradictions cannot 

be applied to the aforesaid statement made by PW2.  
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12.          Considering the above discussion, I find that the aforesaid argument of 

the learned counsel for defence cannot be sustained. Further, upon perusal of the 

case record, I do not find anything substantial which can create any reasonable 

doubt regarding the credibility of the aforesaid statement made by PW2. At this 

juncture, it may me mentioned that accused Sri Papu Das during his examination 

under section 313 of CrPC has specifically stated that he took the aforesaid 

motorcycle belonging to informant from the place of occurrence, but with the 

permission of informant. Therefore, the foregoing statement made by accused in his 

examination under section 313 of CrPC clearly corroborates the aforesaid statement 

of PW2 that accused Sri Papu Das took the aforesaid motorcycle from the place of 

occurrence.  

13.         Moreover, PW3/I.O in his evidence has stated that during investigation, 

he/PW3 went to the house of co-accused Sri Mridul Gogoi at Jokaipelua village to on 

being led and shown by accused Sri Papu Das to recover the stolen motorcycle, but 

he came to know from police personal of Bihpuria P.S that the an F.I.R was lodged 

at Bihpuria P.S alleging that the said motorcycle was stolen from the house of said 

Sri Mridul Gogoi on 15/04/2017 and subsequently recovered and seized by I.O of 

that case. The PW3/I.O has also proved the statement of accused Sri Papu Das 

recorded under section 161 of CrPC in the above respect. It is also stated by 

PW3/I.O that he/PW3 verified the engine number and chassis number of said 

recovered motorcycle and found that the same is matching with the engine number 

and chassis number of the stolen motorcycle of informant of this case.  

14.         In my opinion, the fact that accused Sri Papu Das led the I.O/PW3 to the 

house of co-accused Sri Mridul Gogoi for recovery of aforesaid stolen motorcycle 

and the subsequent recovery of said motorcycle by the police personnel of Bihpuria 

P.S., suggests that the said accused is involved in the theft of aforesaid motorcycle 

due to which he led the I.O to the house of co-accused Sri Mridul Gogoi for the 

purpose of recovery of that motorcycle.  

15.        Therefore, considering the entire discussion made above, I find that the 

evidence deposed by PW2 coupled with the version of PW3/I.O and also the 
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statement made by accused Sri Papau Das under section 313 of CrPC, shows 

beyond reasonable doubt that the said accused took the aforesaid motorcycle 

belonging to the informant dishonestly from the place of occurrence without the 

consent of informant. Be it mentioned here that though the accused during his 

examination under section 313 of CrPC has stated that he took the motorcycle with 

the consent of informant, but the accused has not adduced any evidence to 

substantiate that plea.  

DECISION: This point is therefore partly decided in the affirmative and goes in 

favour of the prosecution.  

                                                    ORDER 

16.    In view of the discussion made above and the decision reached in the 

foregoing points for determination, it is held that the witnesses examined by 

prosecution have failed to prove beyond reasonable doubts that accused Sri Brojen 

Bordoloi has committed the offence punishable under section 379/34 of I.P.C, and 

as such, accused Sri Brojen Bordoloi is acquitted from the charge under section 

379/34 of I.P.C on benefit of doubt and he be set at liberty from this case forthwith 

if not wanted in any other case. However, the witnesses examined by prosecution 

have proved beyond reasonable doubts that accused person Sri Papu Das has 

committed the offence punishable under section 379 of I.P.C. As such, accused Sri 

Papu Das is held guilty for commission of offence punishable u/s 379 of I.P.C and 

accordingly he is convicted for the commission of offence punishable under section 

379 of I.P.C.  

17.       As the offence is committed in a public place (Eicher vehicle dealer shop) 

and with respect to a valuable property (motorcycle), hence I am of the opinion that 

releasing accused Sri Papu Das under the provision of Probation of Offenders Act 

will portray a very lenient approach of the court and may create a sense of 

insecurity amongst the people with respect to their property. Hence, I am not 

inclined to extend the benefits of Probation of Offenders Act to accused Sri Papu 

Das.  
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18.      I have heard accused Sri Papu Das on the point of sentence. The accused 

person has pleaded for mercy as he is already in jail since last two years. 

Considering all aspects, accused Sri Papu Das is sentenced to undergo rigorous 

imprisonment for a period of two years and three months (2 years 3 months). 

However, the period of detention already undergone by the accused in this case 

shall be set off against the aforesaid period of sentence of two years and three 

months. Be it mentioned here that, as per case record, accused Sri Papu Das is in 

jail custody in connection with this case from 06/12/2017.   

19.     Issue sentence warrant for accused Sri Papu Das. Issue release order for 

accused Sri Brojen Bordoloi.  

 This judgment is given under my hand, and seal of this court on this the 

19th   day of November, 2019. 

     This case is disposed of against said two accused. 

 

             F.U. Choudhury 
     Additional Chief Judicial Magistrate  

                                     North Lakhimpur 
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           APPENDIX 

 

 

 

(A) PROSECUTION EXHIBITS 

Exhibit. 1 – FIR 

Exhibit. 2 – Sketch Map 

Exhibit. 3 – Statement of accused Sri Papu Das  

Exhibit. 4 – Statement of accused Sri Brojen Bordoloi  

Exhibit. 5 – Charge-sheet 

 

(B) DEFENCE EXHIBITS 

Nil 

 

 

(C) PROSECUTION WITNESSES 

P.W. 1 – Sri Sorbeswar Boruah 

P.W. 2 – Sri Bhrigu Boruah 

P.W. 3 – Sri Anil Borah. 

 

(D) DEFENCE WITNESSES 

Nil 

 

 

 

 

 

            F.U. Choudhury 

        Additional Chief Judicial Magistrate  

                                         North Lakhimpur       

  

  

 


