
                                                                                      1                                  G.R CASE NO. 470 OF 2013 

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

AT NORTH LAKHIMPUR 

G.R CASE NO: 470 OF 2013 
PROSECUTOR: STATE OF ASSAM VS 
ACCUSED: SRI BIJAY SINGH AND ORS 
 

DISTRICT: NORTH LAKHIMPUR 

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

AT NORTH LAKHIMPUR 

 

GR CASE NO: 470 / 2013 

U/S 448/323/427/506/34 OF IPC 

PROSECUTOR: STATE OF ASSAM 

VERSUS 

ACCUSED: SRI BIJAY SINGH AND ORS 

PRESENT: MD. F. U. CHOUDHURY, AJS 

ADVOCATE FOR THE PROSECUTION: LD. A.P.P 
ADVOCATE FOR THE ACCUSED: MD. G. AHMED 
 

OFFENCE EXPLAINED ON : 10.01.2018 
EVIDENCE RECORDED ON : 06.03.2018, 17.07.2018, 04.10.2018,  

  16.11.2018, 03.09.2019 
ARGUMENT HEARD ON  : 16.10.2019 & 31.10.2019 
JUDGMENT DELIVERED ON : 31.10.2019 

 

JUDGMENT 

PROSECUTION’S CASE IN BRIEF 

1. Prosecution’s case in brief as it reveals from the FIR is that on 31.03.2013 at 

about 12.30 AM in the night the accused persons hit the boundary fencing of 

informant’s house with stick. At that time, informant Smt. Niru Das heard the sound 

and came out to the Veranda of her house. The informant then saw that accused Sri 
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Kalicharan Barman, Krishna Das and Sri Bijay Singh are physically assaulting Sri 

Sumit Roy, who is her neighbor. Thereafter, said Sumit Roy out of fear ran inside 

the house of informant and the accused persons also followed said Sri Sumit Roy 

and entered inside the house of informant and caused destruction of house hold 

articles of the informant and also the doors of the house of informant. The accused 

persons even physically assaulted Sri Kushal Borah who is a “Chowkider” of daily 

market and who came there just to see the occurrence. The accused persons then 

threatened to kill the informant in future. The informant thereafter lodged an FIR 

about the occurrence before the I/C of Harmoti police out-post.  

2. On receipt of the FIR, the I/C Harmoti O.P forwarded the same to the O/C of 

Laluk police station who registered a case being numbered as Laluk P.S Case No. 

59/13. After investigation, I.O of the case submitted charge-sheet against accused 

persons Sri Bijay Singh, Krishna Das and Kalicharan Das for the offences punishable 

u/s 448/323/427/506/34 of IPC. Copies of relevant documents were furnished to 

the accused persons u/s 207 of CrPC. Considering the relevant documents and 

hearing both the parties, particulars of offences punishable u/s 448/323/427/506/34 

of IPC are read over and explained to the accused persons to which they pleaded 

not guilty and stood to face the trial. 

3. The prosecution in support of its case examined eight witnesses whereas the 

accused did not examine any witness in support of his defence. The accused 

persons were examined under section 313 of CrPC. Defence case is of total denial 

as it reveals from the statements made by accused persons and the tenor of cross-

examination of prosecution witnesses by defence. I have heard the learned counsel 

for both the parties.  

4. Upon hearing and on perusal of record I have framed the following points for 

determination: 

 POINT FOR DETERMINATION: 

(i) Whether the accused persons on 31.03.2013 at about 12.00 AM in the night, in 

furtherance of their common intention, unlawfully entered inside the dwelling house 
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of informant Smt. Niru Das with the intention to cause hurt to one Sri Sumit Roy 

and Sri Kushal Bora, and also to cause destruction of property belonging to the 

informant, or to intimidate, insult, or annoy the informant and her family members, 

and thereby committed an offence punishable u/s 448/34 of IPC? 

(ii) Whether the accused persons on 31.03.2013 at about 12.00 AM in the night, in 

furtherance of their common intention, have physically assaulted Sri Sumit Roy and 

Sri Kushal Bora, and thereby caused injury with the intention to cause hurt, or with 

the knowledge that they are likely thereby to cause hurt to Sumit Roy and Sri 

Kushal Bora, and thereby committed an offence punishable u/s 323/34 of IPC? 

(iii) Whether the accused persons on 31.03.2013 at about 12.00 AM in the night, in 

furtherance of their common intention, with the intention to cause, or knowing that 

they are likely to cause, wrongful loss or damage to the informant, caused 

destruction of the house hold properties belonging to informant and also the 

boundary gate and doors of the house of informant amounting to Rs. 50/- or 

upwards, and thereby committed an offence punishable u/s 427/34 of IPC? 

(iv)  Whether the accused persons on 31.03.2013 at about 12.00 AM in the night, in 

furtherance of their common intention, have threatened the informant or her family 

members or said Sri Sumit Roy with injury to their person, with the intent to cause 

alarm, and thereby committed an offence punishable u/s 506/34 of IPC? 

 DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF: 

 POINT NO.1, 2, 3 & 4 

5. For the sake of convince, and as because point no. 1, 2, 3 & 4 are 

interconnected, hence they are taken up herein together for discussion and 

decision. 

6. As regards the aforesaid points for determination, it is seen that PW-1, PW-2, 

PW-3, PW-4 and PW-5 have claimed themselves to be eye witnesses of the alleged 

occurrence. Therefore, let me first narrate the evidence deposed by aforesaid five 

witnesses and then proceed with the discussion of same. Informant Smt. Niru Das 
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as PW-1 in her evidence-in-chief has stated that on a day in the year 2013 at about 

11.30 PM in the night, while the accused persons were engaged in an altercation 

with one of her neighbours, at that time she came out from her house. Thereafter, 

Sri Sumit Roy came inside her house and the accused persons also entered into her 

house by breaking the gate and doors of her house. She restrained the accused 

persons from entering into her house but the accused persons did not paid any 

heed. On the next morning she lodged an FIR about the occurrence. Exhibit-1 is 

that FIR in which Exhibit-1(1) is her signature. Subsequently, police came to her 

house and seized the broken gate and door. Exhibit-2 is the seizure list in which 

Exhibit-2(1) is her signature. Police then returned the said articles to her.  

7. PW-2 Sri Sumit Roy in his evidence-in-chief has stated that on a day in the year 

2013 at about 11-12 O’clock in the night, while he came back to his house from his 

work at that time he heard someone kicking on the gate and boundary wall of his 

house. He came then out and met the informant in front of the house. He also saw 

the accused Bijay Singh and Kalicharan. He then asked accused Bijay Singh that 

who were the persons. At that time, said Bijay Singh caught hold of his/PW2’s neck. 

Some other persons also came there but he/PW-2 could recognize only Bijay Singh, 

Kalicharan and Krishna amongst those persons. Accused Kalicharan and Krishna 

pushed him/PW2. He then ran inside the gate of informant’s house but the accused 

persons broke that gate and entered inside the premises of informant’s house. He 

then entered inside the house of informant but the accused persons broke the door 

of informant’s house and entered inside the house. After sometime, the villagers 

gathered there and the accused persons went away. Subsequently, police came 

there and seized the gate and door of informant’s house. He had put his signature 

in the seizure list. Exhibit-2 is the seizure list in which Exhibit-2(2) is his signature.  

8. PW-3 Sri Juganta Das @ Hitler in his evidence-in-chief has stated that he knows 

the informant and accused persons. On a day in the year 2013 at about 11.30 P.M, 

somebody hit the gate of the houses of his colony. Ultimately, when that person 

came to his house and hit the boundary fence at that time he came out, but he did 

not see anybody there. After about 10 minutes, he saw Bijay Singh, Krishna and 

Sumit Roy coming through the road. He stopped them and asked that who hit on 
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the fence. Thereafter Sri Sumit Roy said that Kalicharan and Bijay Singh have hit on 

the boundary fence, and at that time, accused Kalicharan hit blow to said Sumit 

Roy. Thereafter, a scuffle took place between the accused persons and Sumit Roy. 

Many people gathered there. His/PW3’s family members then closed the gate and 

door of his house but the accused persons broke the gate & door and thereafter 

entered into his house. However, the accused persons did not find said Sumit Roy 

inside the house and as such they went out of the house.  

9. PW-4 Sri Debasish Neog in his evidence-in-chief has stated that he knows the 

informant of this case who is his neighbour. He also knows the accused persons. 

About 4 years back on a day at about 8.00 P.M in the evening, while he was at his 

home at that time he heard hue & cry and went to the house of informant and saw 

one door of the house of informant in a broken condition. In the meantime, police 

arrived there. He then learnt that the accused persons broke the door of the house 

of informant. The accused persons had an altercation with Kushal Borah. 

Subsequently, Sri Sumit Roy came to the place of occurrence.  

10. PW-5 Sri Kushal Borah in his evidence-in-chief has stated that he do not know 

the informant but he knows the accused persons. About 5 years back on a day in 

the night hours, he came to know that an altercation took place in the National 

Highway at Harmoti market. He then heard hue and cry and went to the place of 

occurrence. At that time, accused Bijay Singh pushed him.  

11. Now, on perusal of the evidence deposed by prosecution witnesses as narrated 

above, it is seen that the crux of allegation made by the said witnesses against the 

accused persons is that, on the day of occurrence in the night hours, the accused 

persons initially engaged in an altercation with Sri Sumit Roy on the road infront of 

the house of informant and assaulted him. Said Sri Sumit Roy then ran inside the 

homestead of informant’s house but the accused persons broke the gate and 

entered inside informant’s homestead. Said Sri Sumit Roy then entered inside the 

house of informant but the accused persons chased Sri Sumit Roy and broke the 

door of informant’s house and entered inside the house. In my opinion, the 

foregoing allegations sufficiently attracts the ingredients of offences charged against 
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the accused persons. Therefore, it is necessary to find out that whether the 

evidence deposed by aforesaid five witnesses can be relied upon to form a concrete 

opinion against the accused persons.  

12.    In a quest to find out the credibility of the version deposed by aforesaid five 

prosecution witnesses, it is seen that though PW-2 in his cross-examination has 

denied the suggestion of defence that he did not stated before police that at the 

time of occurrence while he came back to his house from work at that time he 

heard someone kicking on the gate and boundary wall of his house, and thereafter 

he came out and met the informant in front of the house, and he also saw accused 

Bijay Singh and Kalicharan, and he then asked accused Bijay Singh that who were 

the persons and at that time said Bijay Singh caught hold of his neck. However, in 

this respect, PW-8 Sri Umesh Borah, A.S.I of police, who investigated this case, in 

his cross-examination has confirmed that the PW-2 has not mentioned the aforesaid 

allegations in the statement recorded by him/PW-8. The aforesaid allegations made 

by PW-2 are clearly material part of the alleged occurrence, and hence, in the usual 

course of the things the PW-5 would have naturally mentioned those allegations in 

his initial statement before I.O/PW-8. Therefore, omission to mention the aforesaid 

allegations by PW-2 in his statement before PW-8 is clearly a material contradiction 

as per section 162 of CrPC which creates doubt as regards the credibility of the 

aforesaid statements made by PW-2.  

13. Again, it is noticeable that PW-3 in his evidence in chief has mentioned that 

accused Kalicharan hit a blow to PW-2/Sri Sumit Roy and thereafter there took place 

a scuffle between said Sumit Roy and the accused persons. However, in this 

respect, as per PW-2 Sumit Roy, initially accused Bijoy Singh caught hold of his neck 

and thereafter accused Kalicharan and Krishna pushed him. Therefore, it is clear 

that though PW-3 has mentioned about a blow being hit by accused Kalicharan to 

PW-2, but the PW-2 has not mentioned about any such blow by accused Kalicharan. 

Similarly, though PW-2 has mentioned that accused Bijoy Singh caught hold of his 

neck but the PW-3 has not mentioned any such allegation. As such, it is evident that 

there is material inconsistency in the statement of PW-2 and PW-3 with respect to 

the identity of accused who assaulted said Sumit Roy and also the manner in which 
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said Sumit Roy was allegedly assaulted. In my opinion, since the PW2 and PW3 

have claimed themselves to be victim and eye witness of the alleged occurrence, 

respectively, hence their statements must have been consistent with respect to 

every material aspects including the identity of the offender and the manner in 

which the offence was committed. Under such circumstances, I am of the opinion 

that, it is not safe at all to rely upon the statements made by PW-2 and PW-3 as 

regards the allegation of assault by the accused persons upon PW-2.  

14. Further, the PW-1/informant in her evidence-in-chief has nowhere specifically 

stated that the accused persons physically assaulted said Sumit Roy; rather the PW-

1 has stated that the person involved in assaulting was Sumit Roy. Therefore, there 

is nothing in the evidence deposed by PW-1 which can show that the accused 

persons have assaulted and caused hurt to Sumit Roy. In addition to that, it may be 

noted here that the PW-4, PW-5 and PW-6 in their respective evidence have not 

stated anything in support of the allegation of assault and hurt being caused by the 

accused persons to said Sumit Roy. 

15. In the above context, though PW5 in his evidence-in-chief has not stated 

anything about any assault by the accused persons upon Sri Sumit Roy, but he/PW5 

has stated that accused Bijoy Singh pushed him/PW5. However, in his cross-

examination, the PW-5 has clearly admitted that he did not mentioned the aforesaid 

allegation in his statement before police. The aforesaid allegation made by PW5 is 

no doubt a vital part of the alleged occurrence, and hence, the PW5 would have 

definitely stated the same before I.O had the occurrence took place as alleged. 

Therefore, omission to mention the aforesaid allegations by PW5 in his statement 

before I.O/PW8 is clearly a contradiction as per section 162 of CrPC which creates 

doubt regarding the credibility of the aforesaid statements made by PW-5. 

Moreover, the PW1, PW2, PW3 & PW4 have not stated anything about any physical 

assault by the accused persons upon said Sri Kushal Bora/PW5.  

16.     Therefore, considering the above discussion, I find that the witnesses 

examined by prosecution have failed to prove beyond reasonable doubts that the 
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accused persons have assaulted and caused hurt to said Sri Sumit Roy or PW5 Sri 

Kushal Bora.   

17. As regards the allegation of house trespass, perusal of the evidence deposed by 

PW-1, PW-2 and PW-3 shows that they have consistently stated that at the time of 

occurrence, PW-2 Sumit Roy entered into the house of informant and thereafter all 

the three accused persons followed said Sumit Roy and entered inside the house of 

informant.  

18.    In the above context, it is noticeable that PW-1/informant in her evidence-in-

chief has stated that the accused persons broke open the gate of her house and 

then broke the door of her house and thereafter entered inside her house. Similarly, 

PW-2 in his evidence has stated that the accused persons initially broke the gate of 

informant’s house compound and then broke the door of informant’s house and 

then entered inside the house. Again PW-3 in his evidence has also supported the 

aforesaid allegation by stating that the accused persons entered into the house by 

breaking the door and gate of the house. PW-4 has also supported the allegation by 

stating that he saw one broken door in the house of informant and learnt that the 

accused persons broke that door. In this connection, PW-8/I/O in his evidence in 

chief has stated that he seized three numbers of doors from the house of informant 

and released the same to the custody of informant and prepared seizure list. In his 

cross-examination, PW-8 has further stated that he could not produce the aforesaid 

doors before this court as the same were fixed in the house of informant.  

19. As regards the seizure of aforesaid broken doors, perusal of Exhibit-2 seizure 

list shows that two numbers of wooden doors of the dwelling house of informant 

along with one wooden boundary gate were seized by PW-8/I.O. It is mentioned in 

the seizure list that the aforesaid gate and doors were seen partially damaged. The 

I.O/PW8 has named three persons, including informant/PW1 and alleged 

victim/PW2, in the seizure list as witnesses. The PW1 and PW2 in their respective 

evidence have supported the fact of aforesaid seizure by PW8/I.O. However, the 

third seizure witness, i.e., PW6 Sri Bapu Bhuyan, who is an independent witness, in 

his evidence has not supported any of the allegations made by prosecution including 
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the aforesaid seizure. Further, though the I.O/PW-8 in his evidence has stated that 

the said broken doors and gate could not be produced as the same are fixed in the 

house of informant, but no such fact is noted by the I.O in the exhibit-2 seizure list. 

Moreover, the prosecution could have produced other evidence like photograph, etc. 

to prove that the aforesaid doors and gate are actually damaged, but nothing of 

that sort is done by the prosecution. Under such circumstances, I am of the opinion 

that it is not safe to conclude only on the basis of oral evidence deposed by 

informant/PW-1 and victim/PW-2, who are naturally interested in their case, that 

the aforesaid doors and gate are actually damaged and such damage is caused by 

the accused persons. However, I deem it fit to mention here that though the 

allegation of damage caused to the doors and gate is found doubtful but such 

doubt, in my opinion, is not fatal to the credibility of the statements made by PW-1, 

PW-2 and PW-3 as regards the alleged entry of accused persons inside the house of 

informant.  

20.       As regards the alleged entry of accused persons inside the house of 

informant, the PW-2 in his cross-examination has denied the suggestion of defence 

that he did not mentioned the foregoing allegation in his statement before I/O. Also, 

the defence did not put any question or suggestion to PW-8/I/O to confirm that 

whether the PW-2 has stated the foregoing allegations in his statement before I/O. 

Under such circumstances, the simple suggestion by defence to the PW-2, which is 

denied by the PW-2, cannot be taken as a contradiction u/s 162 of CrPC. As such, 

there is nothing to doubt the aforesaid allegation made by PW-2 on that count. 

Besides that, I do not find anything substantial in the case record which can create 

any reasonable doubt as regards the credibility of the statements made by PW1, 

PW2, & PW3 as regards the alleged entry of accused persons inside the house of 

informant.   

21. Therefore, considering the entire discussion made above, I find that the 

witnesses examined by prosecution have proved beyond reasonable doubt that the 

accused persons entered inside the house of informant at the time of alleged 

occurrence. It is to be noted here that as per PW-1, PW-2 and PW-3, the occurrence 

took place at about 11.30 PM in the night. It may be mentioned here that the 
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informant in the FIR has mentioned that the occurrence took place at about 12.10 

O’clock in the night. Therefore, evidently there is a minor inconsistency in the 

statement of informant/PW-1 as regards the time of alleged occurrence. In my 

opinion, such minor inconsistency may happen due to loss of memory by lapse of 

time and the same cannot be taken too seriously so as to render the statement as 

doubtful. Be it mentioned here that there is nothing in the case record which can 

create doubt as regards the credibility of the version of PW-2 and PW-3 as regards 

the time of alleged occurrence. Therefore, going by the statement of PW-1, PW-2, 

and PW-3, it is clear that the accused persons entered into the house of informant 

at about 11.30 P.M in the night.  

22. Now, as regards the aforesaid entry of accused persons in the house of 

informant, there is nothing in the case record which can show that such entry was 

with permission and for any valid purpose. In fact, the PW-1, PW-2 and PW-3 have 

alleged that the accused persons entered into the house of informant by chasing 

said Sumit Roy. Under such circumstances, and keeping in mind the evidence 

deposed by PW1, PW2 & PW3, it is clear that the entry of accused persons into the 

house of informant was without any permission and was totally unwanted and that 

too during such late night hours. In my opinion, in the natural course of events, it 

can be presumed that a man of common prudence must have the knowledge that if 

he enters into the house of a female by chasing another person at such late night 

hours without any permission then his such entry will definitely cause annoyance 

and insult to the house owner. In that view of the matter, I am of the opinion that, 

in the case in hand the accused persons had knowledge that their entry into the 

house of informant is without any permission and will in all circumstances cause 

insult or annoyance to the informant being a female.  

20.   At this juncture, I deem it fit to mention that though Section 448 of I.P.C 

requires intention of the accused, but in this connection the Hon’ble Madras High 

Court in a case reported in AIR 1918 Mad 136(2) has been pleased to observe that 

‘where the trespasser knows that his trespass is practically certain, in the natural 

course of events, to cause insult or annoyance to the owner of the property it is 

open to the court to infer an intent to insult or annoy.’ Under such circumstances, 
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and having regard to the discussion made in the previous paragraphs, it is evident 

that in the case in hand, the accused persons have committed house trespass by 

their entry into the dwelling house of the informant 

21. Before parting with the discussion, it may be mentioned here that none of the 

prosecution witnesses have mentioned anything about any threat being given by 

the accused persons. Hence, there is no evidence against the accused persons for 

the commission of offence punishable under section 506 of I.P.C as alleged.    

DECISION: Point no.1 is decided in the affirmative and goes in favour of 

prosecution. Point no.2, 3, & 4 are decided in the negative and goes against the 

prosecution.  

                                                    ORDER 

22.      In view of the discussion made and decision reached in the point for 

determination, it is held that the witnesses examined by prosecution have failed to 

prove beyond reasonable doubts that all the three accused persons have committed 

the offences punishable under section 323/427/506/34 of I.P.C, and as such, all the 

three accused are acquitted from the charges under section 323/427/506/34 of 

I.P.C on benefit of doubt. However, the witnesses examined by prosecution have 

proved beyond reasonable doubts that accused persons Sri Bijay Singh, Krishna Das 

and Kalicharan Das have committed the offence punishable under section 448/34 of 

I.P.C. As such, accused Sri Bijay Singh, Krishna Das and Kalicharan Das are held 

guilty for commission of offence punishable u/s 448/34 of I.P.C and accordingly they 

are convicted for the commission of offence punishable under section 448/34 of 

I.P.C.  

23.      As the offence is committed during late night hours, and that too in a house 

where female (informant) members also reside, hence I am of the opinion that 

releasing the accused persons under the provision of Probation of Offenders Act will 

portray a very lenient approach of the court and thereby encourage other potential 

offenders to commit similar offences in future which will ultimately create a sense of 

insecurity in the minds of people. Hence, I am not inclined to extend the benefits of 
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Probation of Offenders Act to accused Sri Bijay Singh, Krishna Das and Kalicharan 

Das.  

24. I have heard accused Sri Bijay Singh, Krishna Das and Kalicharan Das on the 

point of sentence. The accused persons have pleaded for mercy as they are having 

children and they are the earning member of their family. Considering all aspects, 

accused Sri Bijay Singh, Krishna Das and Kalicharan Das are sentenced to pay a fine 

of Rupees 1000/- each (one thousand) for the offence punishable under section 

448/34 of I.P.C, and in default of payment of fine to undergo S.I for 1 month each. 

The total fine amount of Rupees 3000/- (three thousands), if deposited or realized, 

be paid to informant Smti Niru Das as compensation.  

  This judgment is given under my hand and the seal of this court on this 

the 31st day of October, 2019. 

  This case is disposed of on contest.  

 

             F.U. Choudhury 
     Additional Chief Judicial Magistrate  

                                     North Lakhimpur 
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                APPENDIX 
 

 
 

(A) PROSECUTION EXHIBITS 
Exhibit. 1 – FIR 
Exhibit. 2 – Seizure list 
Exhibit. 3 – Medical report 
Exhibit. 4 – Sketch map 
Exhibit. 5 – Charge-sheet 

  
 
(B) DEFENCE EXHIBITS 
Nil 
 
 
(C) PROSECUTION WITNESSES 
P.W. 1 – Smt. Niru Das 
P.W. 2 – Sri Sumit Roy 
P.W. 3 – Sri Juganta Das @ Hitler 
P.W. 4 – Sri Debasish Neog 
P.W. 5 – Sri Kushal Borah 
P.W. 6 – Sri Bapu Bhuyan 
P.W. 7 – Dr. Sondhar Konwar 
P.W. 8 – Sri Umesh Borah 
 
 
(D) DEFENCE WITNESSES 
Nil 
 
 

 
 

 
            F.U. Choudhury 

     Additional Chief Judicial Magistrate  

                                         North Lakhimpur   


