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JUDGMENT 

PROSECUTION’S CASE IN BRIEF 

1. Prosecution’s case in brief as it reveals from the FIR is that accused Md. 

Jabed Ali and Musstt. Jamila Khatoon owed Rupees 600/- (rupees six hundred) 

to informant’s husband. On the day of occurrence on 17.06.2013, as 

informant’s husband was working at Arunachal Pradesh so the informant 

herself went to the accused persons to collect that money and accordingly she 

asked for that money from the accused persons. At that time, the accused 
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persons assaulted the informant physically and threatened to kill her. The 

informant then raised hue and cry. Thereafter, the people nearby came to the 

place of occurrence and saved the informant. The informant then lodged an 

FIR about the occurrence before the I/C of Khelmati police out-post. As the 

informant was under treatment so a delay occurred in lodging of the aforesaid 

FIR.  

2. On receipt of the F.I.R, the I/C Khelmati police out-post forwarded the 

same to the O/C North Lakhimpur police station. Accordingly, the O/C North 

Lakhimpur P.S registered a case being numbered as North Lakhimpur P.S Case 

No.413/13. After investigation, I.O of the case submitted charge sheet against 

accused persons Md. Jabed Ali and Mustt. Jamila Khatoon for the offence 

punishable under section 352/34 of I.P.C. Copies of relevant documents were 

furnished to the accused persons u/s 207 CrPC. Considering the relevant 

documents and hearing both the parties, particulars of the offence punishable 

under section 352/34 of I.P.C was read over and explained to the accused 

persons to which they pleaded not guilty and stood to face the trial.  

3. The prosecution in support of its case examined five witnesses whereas 

the accused did not examine any witness in support of his defence. The 

accused persons were examined u/s 313 CrPC. Defence case is of total denial 

as it reveals from the statements made by accused persons u/s 313 of CrPC 

and the tenor of cross-examination of prosecution witnesses by defence. I 

have heard the learned counsel for both the parties.  

4. Upon hearing and on perusal of record I have framed the following points 

for determination- 

POINTS FOR DETERMINATION: 

(i) Whether the accused persons on 17.06.2013 at about 7.00 AM at 

Guborisali under North Lakhimpur police station, in furtherance of their 

common intention, assaulted or used criminal force upon informant Musstt. 

Rejia Begum, otherwise than on grave and sudden provocation by the 

informant, and thereby committed an offence punishable u/s 352/34 of IPC? 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF: 
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5. As regards the aforesaid point for determination, informant Mustt. Rejia 

Khatoon as PW-1 in her evidence-in-chief has stated that her son Moinul Islam 

used to work as a carpenter with accused Jabed Ali. At the time of occurrence, 

she went to the house of accused persons to collect money which was due to 

her aforesaid son by the accused persons. She met accused Jabed Ali on the 

road near to his house and accordingly asked for that money. At that time, 

accused Jamila Khatoon asked accused Jabed Ali to catch hold of her/PW-1. 

Thereafter, accused Jabed Ali caught hold of her/PW-1 and assaulted her and 

dragged her on the front yard of their house. Accused Jabed Ali then tore her 

wearing apparel. She cried for help and the neighbours came there. Accused 

Jabed Ali then asked to throw a boulder upon her/PW-1. On the same day, 

she lodged an FIR at Khelmati out-post. Ext-1 is the FIR in which Ext-1(1) is 

her signature. 

6. As regards the aforesaid statements, the PW-1 in her cross-examination 

has specifically denied the suggestion of defence that she did not mentioned 

the entire aforesaid allegations in her statement before police and also in the 

FIR lodged by her. However, PW-5 Sri Dharmeswar Das, who investigated this 

case, in his cross-examination has confirmed that PW-1/informant has not 

mentioned the entire aforesaid allegations in her statement before him/PW-5 

recorded u/s 161 of CrPC. Also, perusal of Exhibit-1 (FIR) shows that the 

informant has not mentioned the aforesaid allegation exactly in the FIR. In my 

opinion, had the occurrence took place as alleged by PW-1/informant in her 

evidence-in-chief,then she should have definitely mentioned the same 

allegations in her Exhibit-1 (FIR) and also in her statement before I.O/PW-5 

recorded u/s 161 of CrPC. Therefore, the failure of PW-1/informant to mention 

the aforesaid allegations in her FIR and also in her statement u/s 161 of CrPC 

before I.O/PW-5, in my opinion, is clearly a material contradiction which 

creates serious doubt regarding the credibility of the aforesaid version stated 

by her in her evidence-in-chief.  

7. PW-2 Mustt. Sulema Nessa in her evidence-in-chief has stated that the 

informant is her daughter-in-law. She knows the accused persons. On a day 

about 4 years back at about 6.00 AM, informant went to the house of accused 

Jabed Ali to collect the money which the said accused owed toinformant’s son. 
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However, the accused refused to pay any such money to informant and 

thereafter kicked the informant. At that time, she/PW2 was present in the 

place of occurrence and she asked the accused that why he kicked the 

informant. Thereafter, both the accused persons beat the informant and tore 

informant’s cloth which she was wearing. Thereafter, the informant went to 

police station.  

8. During her cross-examination, PW-2 has specifically stated that she 

arrived at the place of occurrence after the alleged occurrence took place. She 

heard that the informant was being beaten. The foregoing statements made 

by PW-2 makes it evident that she herself did not see the alleged occurrence. 

Hence, the statements made by PW-2 in her evidence-in-chief regarding the 

alleged physical assault by the accused persons upon the informant, are 

hearsay evidence and the same cannot be believed unless corroborated by 

some other reliable evidence.  

9. Further, as regards the aforesaid statements, PW-2 in her cross-

examination has specifically denied the suggestion of defence that she did not 

mentioned the entire aforesaid allegation in her statement before police. 

However, PW-5 Sri Dharmeswar Das, who investigated this case, in his cross-

examination has confirmed that PW-2 has not mentioned the entire aforesaid 

allegations in her statement before him/PW-5 recorded u/s 161 of CrPC. In my 

opinion, had the occurrence took place as alleged by PW-2 in her evidence-in-

chief then she should have definitely mentioned the same allegations in her 

statement before I.O/PW-5 recorded u/s 161 of CrPC. Therefore, the failure of 

PW-2 to mention the aforesaid allegations in her statement u/s 161 of CrPC 

before I.O/PW-5, in my opinion, is clearly a material contradiction which 

creates serious doubt regarding the credibility of the aforesaid version stated 

by her in her evidence-in-chief. 

10. PW-3 Mustt. Kariman Nessa in her evidence-in-chief has stated that the 

informant is her brother-in-law’s wife. She knows the accused persons. On a 

day about 4 years back at about 6.00 AM, while she was going to tether her 

cow at that time she heard hue and cry in the house of accused Jabed Ali. 

Thereafter, she went to the house of said accused and saw that accused 

Jabed Ali and Jamila Khatoon have assaulted the informant and dashed the 



5G.R CASE NO. 939 OF 2013 

informant to the ground and also tore the cloth which informant was wearing. 

The informant sustained injury on her back, mouth and hand. Blood was 

oozing out from the injuries of the informant. Her mother-in-law Sulema Nessa 

thereafter raised hue and cry in the place of occurrence. She and her mother-

in-law then took the informant to their house from the house of said accused. 

Thereafter, the informant was taken to hospital for treatment.  

11. As regards the aforesaid statements, PW-3 in her cross-examination has 

specifically denied the suggestion of defence that she did not mentioned the 

entire aforesaid allegation in her statement before police. However, PW-5 Sri 

Dharmeswar Das, who investigated this case, in his cross-examination has 

confirmed that PW-3 has not mentioned the entire aforesaid allegations in her 

statement before him/PW-5 recorded u/s 161 of CrPC. In my opinion, had the 

occurrence took place as alleged by PW-3 in her evidence-in-chief then she 

should have definitely mentioned the same allegations in her statement before 

I.O/PW-5 recorded u/s 161 of CrPC. Therefore, the failure of PW-3 to mention 

the aforesaid allegations in her statement u/s 161 of CrPC before I.O/PW-5, in 

my opinion, is clearly a material contradiction which creates serious doubt 

regarding the credibility of the aforesaid version stated by her in her evidence-

in-chief. 

12. In addition to the above, it is important to note here that though PW-1, 

PW-2 and PW-3 have alleged that the accused persons beat the informant, but 

in this respect PW-4 Dr Arpana Dutta, who examined the informant on 

17.06.2013 as a medical officer of North Lakhimpur Civil Hospital, in her 

evidence has clearly stated that she did not find any external injury on the 

body of informant. It may be noted here that as per PW-3, blood was oozing 

from the injuries on the body of informant. However, as stated by PW4, no 

any external injury was detected. Therefore, it is evident that the versions of 

PW-1, PW-2 and PW-3 are not at all corroborated by the evidence deposed by 

PW-4/M.O. In fact, the version of PW-3 clearly is contradictory to the findings 

of PW-4/M.O. Under such circumstances, I am of the opinion that it is not safe 

to rely upon the statements made by PW-1, PW-2 and PW-3 in their respective 

evidence-in-chief.  



6G.R CASE NO. 939 OF 2013 

13. Besides that, though the PW-1, PW-2 and PW-3 have alleged that the 

accused persons at the time of alleged occurrence tore the cloth which the 

informant was wearing, but there is nothing in the evidence on record to show 

that any such torn cloth was seized by the I.O/PW-5. In my opinion, had the 

occurrence took place as alleged then the informant must have produce the 

aforesaid alleged torn cloth before the I.O and the I.O would have definitely 

seized the same for production before this court as a material exhibit. 

Therefore, in the absence of seizure of the aforesaid alleged torn cloth of the 

informant, the aforesaid doubt regarding the credibility of the version of PW1, 

PW2 & PW3 is further strengthened. Also, the prosecution has not examined 

any independent witness in support of the alleged occurrence, and has also 

not given any explanation for non-production of any such independent 

witness. Moreover, the prosecution has not adduced any evidence to explain 

the delay of two days in lodging the FIR. It may be mentioned here that the 

informant in her FIR has mentioned that the delay in lodging of FIR is caused 

as she was under treatment, but as stated by PW-4 no external injury was 

found in the body of informant. Also, there is nothing in the evidence on 

record to show that the informant was admitted in any hospital for treatment 

during that period. Therefore, the foregoing factor further creates doubt as 

regards the truthfulness of the entire case of prosecution. 

14. Considering the entire discussion made above, I find that the witnesses 

examined by prosecution have failed to prove beyond reasonable doubts that 

the accused persons have assaulted or used criminal force upon the informant 

as alleged in the FIR. 

DECISION: This point is therefore decided in the negative and goes 

against the prosecution. 

ORDER 

15. In view of the discussions made above and the decisions reached in the 

foregoing point for determination, it is held that the witnesses examined by 

prosecution have failed to prove beyond reasonable doubts that accused Sri 

Jabed Ali and Musstt Jomila Khatoon Dipen Borah have committed the offence 

punishable under section 35234 of IPC as alleged, and as such, the above 
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named accused persons areacquitted from the charge under section352/34 of 

IPC on benefit of doubt and they be set at liberty forthwith. 

The bail bond of both the accused persons shall remain in force for 

another six months from today. 

      This judgment is given under my hand, and seal of this court on this 

the12th day of September, 2019. 

The case is disposed of on contest. 

 

 

       F.U. Choudhury 

        Additional Chief Judicial Magistrate  

            North Lakhimpur   
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APPENDIX 

 

 

 

(A) PROSECUTION EXHIBITS 

Exhibit. 1 – FIR  

 

  

 

(B) DEFENCE EXHIBITS 

Nil 

 

 

(C) PROSECUTION WITNESSES 

P.W. 1 – Mustt. Rejia Khatoon 

P.W. 2 – Mustt. Sulema Nessa 

P.W. 3 – Mustt. Karimon Nessa 

P.W. 4 – Dr. Arpana Dutta 

P.W. 5 – Sri Dharmeswar Das (I.O) 

 

 

(D) DEFENCE WITNESSES 

Nil 

 

 

 

 

 

 

            F.U. Choudhury 

     Additional Chief Judicial Magistrate  

                                        North Lakhimpur 

 

 


