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ARGUMENT HEARD ON : 16/08/2019 

JUDGMENT DELIVERED ON  : 29/08/2019 

            JUDGMENT 

PROSECUTION’S CASE IN BRIEF 

1. Prosecution’s case in brief as it reveals from the F.I.R is that on 21.09.2013 

at about 2.00 P.M, informant Sri Pratap Tamuli Phukan, who was serving as an 

ASI of police at Banderdewa police out-post, on the basis of secret information 

caught accused Sri Bengia Tana along with a stolen TATA 207 DI vehicle bearing 

registration No. AS 07 B 3149 at Banderdewa centre in NH-52 at the police 

checking gate. The aforesaid vehicle was then seized from the possession of 

accused in presence of witnesses and brought to the police out-post. The 
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informant then lodged an F.I.R about the occurrence before the O/C of Bihpuria 

police station.  

2. On receipt of the F.I.R, the O/C Bihpuria P.S registered a case being 

numbered as Bihpuria P.S Case No. 233/13. After investigation, I.O of the case 

submitted charge sheet against accused persons Sri Bengia Tana, Sri Hibung 

Raja and Sri Hibung Rayo for the offence punishable under section 379 of IPC. 

Accordingly, process was issued for procuring attendance of said three accused. 

However, it was reported that accused Hibung Rayo expired. As such, the case 

against accused Hibung Rayo was filed on being abated vide order dated 

29/11/2017. Copies of relevant documents were furnished to the rest two 

accused person u/s 207 CrPC. Considering the relevant documents and hearing 

both the parties, charge was framed against both the accused for the offence 

punishable u/s 379 of IPC. The charge was then read over and explained to the 

accused persons to which they pleaded not guilty and stood to face the trial.  

3.     The prosecution in support of its case examined eight witnesses whereas 

the accused persons did not examine any witness in support of their defence. It 

may be mentioned here that the after numbering the prosecution witnesses from 

PW1 to PW5, the next witness was inadvertently numbered as PW7 instead of 

PW6 due to which the serial number of PWs then continued from PW7 to PW9. 

The accused persons are examined u/s 313 CrPC. Defence case is of denial as it 

reveals from the statements made by accused persons and the tenor of cross-

examination of prosecution witnesses by defence. I have heard the learned 

counsel for both the parties.  

4. Upon hearing and on perusal of record I have framed the following points for 

determination- 

POINTS FOR DETERMINATION: 

(i) Whether on 21.09.2013 or prior to that, the accused persons committed 

theft by dishonestly taking away a TATA 207 DI vehicle bearing registration No. 

AS 07 B 3149 from the possession of its lawful owner and without the consent of 

such owner for their wrongful gain, and thereby committed an offence 

punishable u/s 379 of IPC? 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF: 
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5. As regards the aforesaid point for determination, PW-2 Sri Tana Nagu in his 

evidence-in-chief has stated that about 3 years back, accused Sri Bengia Tana 

purchased a TATA Mobile vehicle from accused Hibung Raja. At the time of 

occurrence police seized the aforesaid vehicle from the road at Banderdewa and 

thereafter on examination of the documents police found that the aforesaid 

documents were forged and as such police arrested accused Bengia Tana. The 

aforesaid vehicle was purchased from the owner through a sale deed. Police 

found that the registration certificate of aforesaid vehicle is a forged one. 

Thereafter, police seized the sale deed and registration certificate. Exhibit-1 is 

the seizure list in which Exhibit-1(1) is his signature.  

6. PW-3 Sri Bengia Kuku Tegia in his evidence-in-chief has stated that about 5 

years back, accused Bengia Tana purchased a TATA Mobile vehicle from accused 

Hibung Raja. On the day of occurrence, police searched that vehicle at 

Banderdewa and found that the registration certificate was not of that vehicle. 

Thereafter, police seized the vehicle by suspecting the same to be a stolen 

vehicle. Police also seized the registration certificate of that vehicle. Exhibit-1 is 

the seizure list in which Exhibit-1(1) is his signature.  

7. PW-4 Sri Tana Tath and PW-5 Sri Bengia Yamin in their respective evidence-

in-chief have stated that about 5 years back accused Hibung Raja sold a TATA 

Mobile vehicle to accused Bengia Tana. At the time of selling the vehicle accused 

Hibung Raja said that he has proper registration certificate and other documents 

of that vehicle. On the day of occurrence police examined the documents of that 

vehicle and found that the documents produced were not of the vehicle 

purchased by accused Bengia Tana. Police then seized the registration certificate 

and sale deed of that vehicle.  

8. PW-7 Sri Pratap Tamuli Phukan (ASI of Police) in his evidence-in-chief has 

stated that he is the informant. He knows the accused persons. In the year 2010 

he was posted at Banderdewa police out-post. At that time, he came to know 

from reliable source that a stolen TATA Sumo vehicle was brought in the area. 

Thereafter, he and his staff went to Banderdewa road and seized that vehicle. 

Two persons were found in that vehicle and they were brought to the police 

station. Thereafter, he lodged an FIR. Exhibit-3 is the FIR in which Exhibit-3(1) 

is his signature.  
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9.   At the time of arguments, learned counsels for defence argued that the 

prosecution has failed to prove beyond reasonable doubts that the accused 

persons have committed the offence as alleged. It is argued that none of the 

witnesses examined by prosecution could specifically say that how the accused 

persons committed the alleged theft. Also, the prosecution has failed to prove 

that the owner of the seized vehicle is some other persons and not the accused 

persons. The defence has therefore prayed for acquittal of the accused persons.  

10. Now, keeping in view the aforesaid points raised by learned counsels for 

defence during arguments, it is seen on perusal of the evidence available in case 

record that though PW7/informant has stated that he came to know from secret 

source that a stolen vehicle was brought in his area, but he/PW-7 has not stated 

specifically that from whom he came to know that the aforesaid vehicle was a 

stolen vehicle. Also, there is nothing in the evidence of PW7/informant which can 

show that he himself has seen the accused persons taking out the aforesaid 

vehicle from the custody of its registered owner. As such, it is evident that the 

statement of PW1 to the effect that the aforesaid vehicle is a stolen one, is 

nothing but a piece of hearsay evidence which cannot be believed unless 

corroborated by some other reliable evidence.  

11. In the above context, PW-2, PW-3, PW-4 and PW-5 in their respective 

evidence have specifically stated that accused Bengia Tana purchased the 

aforesaid vehicle from accused Hibung Raja. Now, as regards the allegation of 

theft, it is seen that PW2, PW3, PW4 and PW5 have come to know from police 

that the registration card produced for that vehicle was forged and as such 

police took that vehicle by alleging the same to be a stolen vehicle. The PW2, 

PW3, PW4 & PW5 have not stated anything in support of alleged theft of that 

vehicle by the accused persons. There is nothing in the evidence of PW2, PW-3, 

PW-4 and PW-5 which can show that they have personal knowledge about the 

alleged theft of aforesaid vehicle; or about the alleged forgery of the aforesaid 

registration card. Hence, it is clear that the statement made by PW2, PW3, PW4 

& PW5 regarding the alleged theft of said vehicle, or alleged forgery of said 

registration card, are totally hearsay and cannot be believed unless corroborated 

by some other reliable evidence.  
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12. In the above context, PW-9 Md. Badrul Islam Mazumdar, who investigated 

this case, in his evidence-in-chief has stated that that the aforesaid vehicle 

seized from the accused persons was bearing registration No. AS 07 B 3149. He 

came to know from the report of District Transport Office that the registration 

No. AS 07 B 3149 is booked in the name of one B. Borah/B. Baruah. He then 

informed the O/C of all police stations about the recovery of said vehicle and 

subsequently came to know that a case being numbered as Tezpur P.S Case No. 

660/09 u/s 379 of IPC is registered against the aforesaid seized vehicle. He then 

went to TATA Motor dealer at Banderdewa and on the basis of chassis number 

and engine number of the aforesaid seized vehicle came to know that the actual 

registration number of the seized vehicle is AS 18 A 4264. He then looked into 

the seized registration card and found that the chassis number and engine 

number written therein resembles with the engine number and chassis number 

of the seized vehicle but the registration number written in the number plate of 

the seized vehicle do not match with the registration number written in the 

registration card. During his cross-examination, PW9 has stated that he came to 

know that the actual owner of said vehicle is Amin Hussain.  

13. As regards the statements made by PW9/I.O, it is noticeable that the 

prosecution has not proved any such alleged report issued by the District 

Transport Office as mentioned by PW-9. Also, the PW-9 could not specifically say 

the name of person, i.e. B. Borah or B. Baruah, in whose name the aforesaid 

registration number was allegedly booked. Similarly, the prosecution has not 

proved any report from TATA Motor dealer and has not examined any witness 

from TATA dealer to prove that the engine number and chassis number of the 

seized vehicle was actually checked and it was found that the actual registration 

number of that vehicle is AS 18 A 4264.  

14.  Therefore, it is evident that the aforesaid statements made by PW9 are not 

at all substantiated by the relevant documents and also not proved by the 

statement of relevant witnesses i.e., the D.T.O and staff of TATA dealer. The 

prosecution has not given any explanation for non production of such documents 

or non examination of such relevant witnesses. Further, the prosecution has not 

even named the alleged owner Anowar Hussain as a witness. In the 

circumstances of this case, in my opinion, the aforesaid alleged documents and 
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said relevant witnesses were most vital in order to prove the allegations made 

by PW9. As such, it can be presumed under section 114 of Evidence Act that 

those documents and witnesses, if produced, would have been unfavourable to 

the case of prosecution. 

15.  Moreover, the prosecution has not produced the aforesaid seized 

registration card before this court at any stage of trial, and as such, none of the 

witnesses could identify the registration card to be the one which was seized by 

police on the allegation of forgery. Therefore, in the absence of aforesaid 

registration card being produced in this case as a material exhibit, this court has 

no opportunity to examine the contents of same. In that view of the matter, it 

cannot be held that the said registration card was forged.   

16. Considering the above discussion, I find that the aforesaid statements made 

by PW9 are doubtful and not at all reliable.  Needless to mention here that, PW1 

Sri Jayram Thengal and PW8 Sri Papu Konwar have not stated anything in 

support of the case of prosecution.  

17. In view the entire discussion made above, I find that the witnesses examined 

by prosecution have failed to prove beyond reasonable doubt that the accused 

persons have committed theft of the vehicle as alleged.   

DECISION: This point is therefore decided in the negative and goes 

against the prosecution. 

 ORDER 

18.        In view of the discussions made above and the decisions reached in the 

foregoing point for determination, it is held that the witnesses examined by 

prosecution has failed to prove beyond reasonable doubts that accused Sri 

Bengia Tana and Sri Hibung Raja have committed the offences punishable under 

section 379 of IPC as alleged, and as such, both the accused persons are 

acquitted of the charge under section 379 of IPC on benefit of doubt and they 

be set at liberty forthwith. 

The bail bond of both the accused person shall remain in force for 

another six months from today. 
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The vehicle and registration card seized vide M.R No. 71/2013 be handed 

over to the custody of registered owner of that seized vehicle on execution of 

proper bond as per law. Also, the sale deed seized vide M.R No. 72/13 be 

handed to the custody of person from whom seized on execution of a proper 

bond as per law.  

       This judgment is given under my hand, and seal of this court on this the 

29th day of August, 2019. 

The case is disposed of on contest. 

 

 

          F.U. Choudhury 

        Additional Chief Judicial Magistrate  

            North Lakhimpur   
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       APPENDIX 

 

 

 

(A) PROSECUTION EXHIBITS 

Exhibit.1 – Seizure list 

Exhibit.2 – Nil 

Exhibit.3 – F.I.R  

Exhibit.4 – Seizure list 

Exhibit.5 – Sketch Map 

Exhibit.6 – Charge Sheet. 

  

 

(B) DEFENCE EXHIBITS 

Nil 

 

 

(C) PROSECUTION WITNESSES 

P.W. 1 – Sri Joyram Thengal  

P.W. 2 – Sri Tana Nagu 

P.W. 3 – Sri Bengia Kuku Tegia 

P.W. 4 – Sri Tana Tath 

P.W. 5 – Sri Begnia Yamin 

P.W. 6 – Nil 

P.W. 7 – Sri Pratap Tamuli Phukan (ASI of Police) 

P.W. 8 – Sri Papu Konwar 

P.W. 9 – Sri Badrul Islam Mazumdar (I.O) 

  

 

(D) DEFENCE WITNESSES 

Nil 

 

 

 

 

 

            F.U. Choudhury 

     Additional Chief Judicial Magistrate  

                                         North Lakhimpur              


