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JUDGMENT 

BRIEF FACTS OF THE CASE: 

1. Prosecution’s case in brief as it reveals from the F.I.R is that on 

04/05/2017 at about 05:30 P.M in the evening, the villagers of informant’s village 

caught accused Md. Hafijul Islam and Sri Swapan Das red handed while 

committing theft of a home theatre, L.C.D Monitor, Samsung mobile handset, 

and silver ornaments from the house of informant Sri Raju Chetry and then 

handed over the said two accused to police station. The informant thereafter 
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lodged an F.I.R about the occurrence before the in-charge of Banderdewa Police 

Out Post.  

2. On receipt of the F.I.R, police registered a case and after investigation 

submitted charge sheet u/s 457/380/411 of IPC against accused Sri Swapan Das 

and Md. Hafijul Islam. Copies of relevant documents were furnished to the 

accused person u/s 207 CrPC. Considering the relevant documents and hearing 

both the parties, charges were framed for the offences punishable under section 

457/380 of I.P.C against both the above named accused. The charges were then 

read over and explained to both the accused persons to which they pleaded not 

guilty and stood to face the trial. At the stage of evidence, both the accused 

remained absent without any steps and hence W/A was issued against them but 

their attendance could not be procured. Accordingly, the case against both the 

accused was filed vide order dated 15/02/2018. Subsequently, accused Sri 

Swapan Das was produced on arrest on 01/04/2019 and hence case proceeded 

against him.   

3. The prosecution in support of its case examined eight witnesses whereas 

accused Sri Swapan Das did not examined any witness in support of his 

defence.The accused was examined u/s 313 of CrPC. At the time of such 

examination, the said accused admitted certain facts but denied the allegations 

of theft. The statement of accused will be discussed in due course at the time of 

appreciation of evidence. I have heard the learned counsel for both the parties.  

4. Upon hearing and on perusal of record I have framed the following points for 

determination- 

POINTS FOR DETERMINATION: 

(1) Whether the accused on 04/05/2017 at about 05:30 P.M at No.2 

Parbotipur under Banderdewa police O.P, committed house breaking by night by 

breaking open the door of informant’s dwelling house and entering inside that 

house, after the hour of sunset and before the hour sunrise, in order to the 

commission of the offence of theft, and thereby committed an offence punishable 

under section 457 of I.P.C? 

(2) Whether the accused on 04/05/2017 at about 05:30 P.M at No.2 

Parbotipur under Banderdewa police O.P, dishonestly took one home theatre, one 

mobile phone and one L.C.D Monitor from the dwelling house of informant without 
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informant’s consent from out of his possession, and thereby committed an offence 

punishable under section 380 of I.P.C? 

DISCUSSION OF EVIDENCE, REASONS AND DECISION THEREOF:- 

5. For the sake of convenience, and as because point no.1& 2 are inter-

connected, hence they are taken up herein together for discussion & decision.  

6. As regards the aforesaid points for determination, PW1 Md. Baset Ali in 

his evidence in chief has stated that on the day of occurrence at about 06:00 P.M 

in the evening he heard hue & cry from his house. He then came out and saw 

that informant Sri Raju Chtery alongwith Bogitora, Nizara and Nurjahan have 

recovered informant’s stolen Mobile, LCD Monitor and Home Theatre from the 

house of accused Sri Swapan Das and also detained accused Sri Swapan Das and 

Hafijul Islam. Thereafter the villagers handed over the said two accused 

alongwith the recovered articles to Banderdewa Police out post. He also went to 

the police out post. 

7. PW2 Smti Bogitara Deori in her evidence in chief has stated that on the 

day of occurrence at about 07:00 P.M the informant called her to his home. 

Thereafter she along with Nizara and some others went to the house of 

informant and saw the bamboo wall of informant’s house in a broken condition. 

The informed then informed her and others that his home theatre, mobile and 

T.V monitor have been stolen and the same are in the house of accused Sri 

Swapan Das. Thereafter she and others went to the house of accused Sri 

Swapan Das and recovered the stolen articles. The co-accused was also detained 

from the house of accused Sri Swapan Das. Subsequently, both the accused 

alongwith the recovered stolen articles were handed over to police. 

8. PW3 Smti Nizara Kanjia in her evidence in chief has stated that on the 

day of occurrence in the evening, the informant informed her and others that his 

mobile phone, home theatre, and LCD monitor have been stolen from his house. 

Thereafter she and others went to the house of informant and saw that the door 

of informant’s house is broken. The informant and some other persons then 

detained both the accused and also recovered the stolen articles. The accused 

persons and stolen articles were shown to her and others. Both the accused and 

stolen articles were then handed over to police.  

9. PW4 Musstt Mirjahan Begum @ Nazima Begum in her evidence in chief 

has stated that on a day in the evening hours, the informant came to her and 
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informed that property from his house had been stolen and those stolen articles 

are in the house of accused Sri Swapan Das. Thereafter she alongwith Bogitora, 

Nizara and informant went to the house of accused Sri Swapan Das and found 

the stolen mobile, LCD Monitor and Home Theatre. Both the accused persons are 

then detained and police was informed about the matter. Subsequently, police 

came and took both the accused and the articles.   

10. PW5 Sri Raju Chetry, who is the informant of this case, in his evidence 

in chief has stated that on 04/05/2017 at about 07:00 – 07:30 P.M, he went back 

to his house from his shop and saw that the lock of the door of his house is 

broken. He also saw that the computer monitor, home theatre music system and 

one mobile phone are missing from house. He then came to know from his 

neighbours that both the accused persons were seen roaming nearby his house 

prior to the occurrence. He informed the matter to the local “Mahila Samity”. The 

members of the Mahila Samity then recovered the stolen articles from the house 

of accused Sri Swapan Das. It is learnt from the said accused that co-accused 

Hafijul Islam is also involved in the commission of theft. The members of “Mahila 

Samity” then detained accused Hafijul Islam too. Police recovered his Samsung 

mobile phone from accused Hafijul Islam and gave it to him/PW5. The members 

of “Mahila Samity” then handed over both the accused and the stolen articles to 

police. He then lodged an F.I.R in the police station Exhibit -1 is that F.I.R in 

which exhibit – 1(1) is his signature. He also put his signature on the seizure list. 

Exhibit – 2 is the seizure list in which exhibit – 2 (1) is his signature.  

11. At the time of arguments, learned counsel for the defence submitted 

that there is no eye witness to the alleged theft and also there are material 

contradictions in the evidence of prosecution witnesses, and therefore, it is clear 

that the prosecution has failed to prove beyond reasonable doubts that the 

accused has committed the offences as alleged. Learned counsel for defence has 

therefore prayed for acquittal of the accused.  

12. Now, from the evidence deposed by prosecution witnesses as narrated 

above, it is seen that none of the aforesaid witnesses examined by prosecution 

were present in the place of occurrence at the exact time of occurrence. Hence, 

it is obvious that none of the prosecution witnesses have actually seen accused 

Sri Swapan Das entering into the house of informant by breaking open the door 

and taking out the aforesaid LCD Monitor, Mobile Phone and Home Theatre from 

out of the house of informant. In fact, PW1 & PW3 in their respective cross-
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examination have stated that they have not seen that who committed the theft. 

Similarly, PW2 & PW4 in their respective cross-examination have stated that they 

do not know as to how the theft took place. Therefore, it is clear that there is 

nothing in the evidence on record which can specifically show that accused Sri 

Swapan Das had entered into the house of informant by breaking open the door 

and then took out the aforesaid LCD Monitor, Mobile Phone and Home Theatre 

from the house of informant.  

13. However, from the evidence deposed by prosecution witnesses as 

narrated above, it is found that the crux of allegations accused Sri Swapan Das is 

that the aforesaid stolen LCD Monitor, Mobile Phone and Home Theatre 

belonging to the informant were recovered from the house of said accused Sri 

Swapan Das by the informant and some others and then the same were handed 

over same to the police. In my opinion, the aforesaid allegation, if proved to be 

true beyond reasonable doubts, may attract the offence of receiving stolen 

property punishable under section 411 of I.P.C. Hence, let me proceed with the 

discussion to find out as to whether the evidence deposed by prosecution 

witnesses as narrated above are reliable enough to form a conclusive opinion 

against accused Sri Swapan Das. 

14. In the above context, on perusal of cross-examination of the 

prosecution witnesses, it is seen that PW1 has specifically admitted that he did 

not stated before police that he alongwith Bogitora, Nizara and Nurjahan 

recovered the stolen articles from the house of accused Sri Swapan Das and the 

villagers detained the two accused. Similarly, PW4 Musstt. Mirjahan Begum @ 

Nazima Begum in her cross – examination has specifically admitted that she did 

not stated before police that the informed told her and others that properties 

from his house were stolen and those properties are in the house of accused Sri 

Swapan Das, and thereafter she went to the house of accused Sri Swapan Das 

and saw the aforesaid mobile, LCD monitor, and home theatre.    

15. Again, PW2 in her cross-examination has denied the suggestion that she 

did not mentioned before police that she alongwith Nizara and some other 

females went to the house of informant Raju Chetry and saw the bamboo fencing 

wall of informant’s house in a broken condition and then the informant told them 

that his mobile, monitor and home theatre were stolen, and thereafter the 

aforesaid stolen articles were recovered from the house of accused Sri Swapan 

Das and handed over to police. Similarly, PW3 Smti Nizara Kanjia in her cross-
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examination has denied the suggestion that she did not stated before police that 

she saw the door of informant’s house in a broken condition and thereafter the 

informant alongwith some other persons detained the accused persons and also 

recovered the stolen articles. However, PW8 Sri Sarat Kataki (I.O), who 

investigated this case, in his cross-examination has confirmed that the PW2 and 

PW3 have not made the aforesaid statements before him/PW8.  

16. The aforesaid statements made by PW1, PW2, PW3 and PW4 are no 

doubt the material part of the alleged occurrence and the only incriminating 

allegation against accused Sri Swapan Das. Hence, having regard to the common 

course of human conduct, it can be well presumed that had the occurrence took 

place as alleged then the PW1, PW2, PW3 and PW4 should have mentioned the 

aforesaid allegations in their very first statement about the occurrence i.e., the 

statement u/s 161 of CrPC before the I/O. Therefore, failure of PW1, PW2, PW3& 

PW4 to mention the aforesaid allegations before I.O, in my opinion, is a material 

contradiction which creates doubt regarding the credibility of the aforesaid 

versions stated by PW1, PW2, PW3 & PW4. It is necessary to keep in mind that 

such do not mean that the statements cannot be believed at all; rather if those 

statements are corroborated and supported by other reliable evidence the same 

can be believed and relied upon. Hence, let me find out if there is any remaining 

reliable material in the case record which can support and corroborate the 

aforesaid evidence of PW1, PW2, PW3 & PW4.  

17. In a quest to find out such other material, it is seen that accused Sri 

Swapan Das during his examination under section 313 of CrPC has specifically 

stated that ‘he purchased the aforesaid home theatre from co-accused Md. 

Hafijul Islam for Rupees 1200/- but said co-accused did not told him that the 

home theatre was stolen property. Subsequently, on a day, suddenly the 

informant and some other villagers came to his house and claimed that the said 

home theatre belongs to informant and then accused him of committing theft. He 

then told them that he purchased the home theatre from co-accused Md. Hafijul 

Islam. Thereafter the informant and those villagers went to the house of co-

accused Md. Hafijul Islam and recovered one L.C.D monitor and mobile and 

claimed that the same belongs to informant. Subsequently, the informant and 

those other villagers handed him and the co-accused Hafijul alongwith the 

aforesaid articles to police. Police then seized the aforesaid home theatre, L.C.D 

monitor and mobile and prepared seizure list.’ 
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18. In the above context, PW6 Sri Haren kakati in his evidence in chief has 

stated that on the day of occurrence at about 08:00 – 09:00 P.M in the night, 

after getting information about a hue & cry he and one Umesh Prasad went to 

the place of occurrence near the shop of Kuddus Ali. He then saw a Home 

Theatre, mobile phone, and laptop inside a bag. He also saw that Hafijul Islam 

and Swapan Das were detained by the members of “Mahila Samity”. He then 

came to know that the aforesaid articles belong to informant and the accused 

persons took those articles from inside the house of informant by breaking open 

the door. Thereafter, both the accused alongwith the aforesaid articles were 

taken to police station and police seized those articles. Exhibit – 2 is the seizure 

list in which exhibit – 2(2) is his signature. 

19. PW7 Sri Umesh Prasad in his evidence in chief has stated that on the 

day of occurrence at about 08:00 P.M in the night, while he was going to his 

house at that time he saw that some female members of his locality have 

detained the accused persons and were taking the accused persons to police 

station. He/PW7 being the V.D.P President went to police station alongwith the 

said female members. The said female members then handed over the accused 

persons and recovered laptop, home theatre and mobile phone to police. 

Thereafter police seized those articles and prepared seizure list. Exhibit – 2 is 

that seizure list in which exhibit – 2 (3) is his signature. 

20. PW8 Sri Sarat kataki, A.S.I of police, who investigated this case, in his 

evidence in chief has stated that on the day of occurrence, the informant and the 

villagers apprehended two thieves, namely, Hafijul Islam and Sapan Das and 

produced them in the police out post alongwith one laptop, one home theatre 

and one mobile phone. Accordingly, a G.D entry was made and the stolen articles 

were seized vide exhibit – 2 seizure list in which exhibit – 2(4) is his signature.  

21. Now, on going through the statements made by accused Sri Swapan 

Das u/s 313 of CrPC, it is seen that he has specifically stated that the informant 

and some villagers recovered only the home theatre from his house. Therefore, 

to that extent, the version stated by PW1, PW2, PW3& PW4 in their evidence in 

chiefis corroborated by the statement of accused Sri Swapan Das u/s 313 of 

CrPC. Further, the aforesaid statements made by accused Sri Swapan Das u/s 

313 of CrPC, coupled with the evidence deposed by PW6, PW7 & PW8 in their 

respective evidence in chief as narrated above, clearly corroboratesthe version of 

PW1, PW2, PW3 and PW4 with respect to the events which took place 
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immediately after such alleged recovery i.e., the accused persons alongwith the 

aforesaid articles were handed over to police and thereafter police seized those 

articles and prepared a seizure list.  

22. Moreover, upon perusal of the cross-examination of PW5 and other 

evidence available in the case record, I do not find anything substantial which 

can create any reasonable doubts as regards the veracity of the statement made 

by informant/PW5 in his evidence in chief to the effect that the members of 

“Mahila Samity” recovered the stolen articles from the house of accused Sri 

Swapan Das. The defence during cross-examination of PW5/informant have 

basically put a few suggestions (adverse to the case of prosecution) which were 

denied by informant/PW5. Hence, it is evident that the version of PW5/informant 

is very much consistent with the version stated by PW1, PW2, PW3& PW4 and 

corroborates the same in material aspects.  

23. Therefore, considering the entire discussion made above, I find that the 

witnesses examined by prosecution have proved beyond reasonable doubts that 

the home theatre belonging to the informant was recovered from the possession 

of accused Sri Swapan Das and subsequently seized by police.  

24. Now, though accused Sri Swapan Das has specifically claimed during his 

examination u/s 313 of CrPC that he purchased the home theatre from co-

accused Hafijul Islam for Rupees 12,00/-, but said accused Sri Swapan Das has 

not adduced any evidence to prove such alleged purchase. Hence, the recovery 

of said home theatre from the house of accused Sri Swapan Das, in my opinion, 

clearly shows that the said accused kept that home theatre in his house knowing 

or having reason to believe that the same is a stolen property.  

25. Further, in my opinion, having regard to the common course of human 

conduct, it can be well presumed that a person while purchasing an article will 

always enquire about the ownership of that article and inspect the ownership 

document of that article. It can be also presumed that in case the seller fails to 

produce the ownership documents without showing any reasonable cause then it 

will obviously give a reason to the buyer to believe that such article is a stolen 

property. 

26. In the case in hand, accused Sri Swapan Das during his examination u/s 

313 of CrPC has not mentioned that whether he asked for the ownership 

documents of that home theatre from the co-accused,or made a reasonable 

enquiry about the ownership of that home theatre, and if yes, then what was his 
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finding or the response of the co-accused. Under such circumstances, even if the 

aforesaid explanation given by accused Sri Swapan Das regarding the presence 

of said home theatre in his house is believed to be true, then also, having regard 

to the discussion made in previous paragraphs, I am of the opinion that accused 

Sri Swapan Das had reason to believe that the home theatre was a stolen 

property.    

27. Therefore, considering the entire discussion made above, I find that the 

materials available in the case record proves beyond reasonable doubt that 

accused Sri Swapan Das kept the aforesaid home theatre in his house knowing or 

having reason to believe the same to be stolen property. The aforesaid conduct 

of the accused is squarely covered by the offence of receiving stolen property 

punishable under section 411 of I.P.C. It is necessary to mention here that 

charges were framed against the accused for the offences punishable under 

section 457/380 of I.P.C. However, having regard to the provision of Section 221 

of CrPC, more particularly the illustration (b) thereof which provides that a 

person may be convicted of receiving stolen property even he is charged only 

with theft, I am of the opinion that there is no impediment in convicting the 

accused for the offence punishable under section 411 of I.P.C.  

DECISION: Point no.1 & 2 are partly decided in the affirmative and goes in 

favour of prosecution.  

ORDER 

28. In view of the discussion made and decision reached in the point for 

determination, it is held that the witnesses examined by prosecution have proved 

beyond reasonable doubts that accused person Sri Swapan Das has committed 

the offence punishable under section 411 of I.P.C. As such, accused Sri Swapan 

Das is held guilty for commission of offence punishable u/s 411 of I.P.C and 

accordingly he is convicted for the commission of offence punishable under 

section 411 of I.P.C.  

29. As the offence committed is related to valuable properties of the 

informant which were taken out from informant’s house, hence I am of the 

opinion that releasingaccused Sri Swapan Das under the provision of Probation of 

Offenders Act will portray a very lenient approach of the court and thereby 

encourage other potential offenders to commit similar offences in future which 

will ultimately create a sense of insecurity in the minds of people. Hence, I am 
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not inclined to extend the benefits of Probation of Offenders Act to accused Sri 

Swapan Das.  

30. I have heard accused Sri Swapan Das on the point of sentence. The 

accused has pleaded for mercy as he is poor person having his wife and child at 

home. Considering all aspects, accused Sri Swapan Das is sentenced to undergo 

simple imprisonment for four months and also to pay a fine of Rupees 4000/-

(four thousands) for the offence punishable under section 411 of I.P.C, and in 

default of payment of fine to undergo S.I for 2 month. The period of 

imprisonment already undergone by said accused during investigation and trial of 

this case shall be set off against the aforesaid substantive period of 

imprisonment of four months. Be it mentioned here that the said accused was in 

custody for about 4 months and 18 days during investigation and trial of this 

case. Hence, the accused need not be detained in jail in view of the aforesaid set 

off. The fine, if deposited or realized, be paid to informant Sri Raju Chetry as 

compensation.  

  This judgment is given under my hand and the seal of this court on this 

the 15th day of July, 2019. 

  This case is disposed of on contest in respect of accused Sri Swapan 

Das.  

 

      F.U. Choudhury 
     Additional Chief Judicial Magistrate  

       North Lakhimpur 
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APPENDIX 
 
 
 
 

(A) PROSECUTION EXHIBITS 
         Exhibit.1 – F.I.R 
    Exhibit.2 – Seizure list. 
    Exhibit.3 – G.D Entry 
    Exhibit.4 – Sketch Map. 
    Exhibit.5 – Charge Sheet.  
 
(B) DEFENCE EXHIBITS 
Nil 
 
 
(C) PROSECUTION WITNESSES 
        P.W. 1 – Md. Baset Ali 

    P.W. 2 – Smti Bogitora Deori 

    P.W. 3 – Smti Nizara Kanjia 

    P.W. 4 – Musstt. Mirjahan Begum @ Nazima Begum 

    P.W. 5 – Sri Raju Chetry 

    P.W. 6 – Sri Haren kataki 

    P.W. 7 – Sri Umesh Prasad. 

    P.W. 8 – Sri Sarat Kataki.  

  
 
(D) DEFENCE WITNESSES 
Nil 
 
 
 
 

 
        F.U. Choudhury 
    Additional Chief Judicial Magistrate  
       North Lakhimpur  


