
1                                       G.R CASE NO. 1571 OF 2014 

 

 

 

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE  

AT NORTH LAKHIMPUR 

 
 
G.R CASE NO: 1571 OF 2014 
PROSECUTOR: STATE OF ASSAM Vs 
ACCUSED: SRI LAKHI BHUMIZ  
 
DISTRICT: NORTH LAKHIMPUR 
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL  
MAGISTRATE, AT NORTH LAKHIMPUR 

 
 

GR CASE NO: 1571 / 2014 
 

U/S 457 OF I.P.C 
 

PROSECUTOR: STATE OF ASSAM 
 

VERSUS 
 

ACCUSED: SRI LAKHI BHUMIZ 
 
 
PRESENT: MR. F.U. CHOUDHURY, AJS 
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JUDGMENT DELIVERED ON  : 12.06.2019 

     JUDGMENT 

PROSECUTION’S CASE IN BRIEF 

1. Prosecution’s case in brief as it reveals from the F.I.R is that on the night of 

10/08/2014 at about 02:00 A.M while accused Sri Lakhi Bhumij was entering into the 

house of informant by breaking open the Tin sheet rooftop of informant’s house, at 

that time the informant woke up and raised hue & cry. Thereafter, informant’s 

brother Sri Kanak Mudoi along with some other villagers came there and detained the 

accused inside the house by tying him with a rope. The matter was then informed to 

village defence party and “Gaonbura” and through them police came to know about 

the occurrence. Subsequently, police came to the place of occurrence and took the 
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accused with them. Later on the informant lodged an F.I.R about the occurrence 

before the in-charge of Nowboicha Police Out post.  

2. On receipt of F.I.R, the I/C of Nowboicha Police out-post forwarded the same to 

O/C of North Lakhimpur P.S who then registered a case being numbered as North 

Lakhimpur P.S Case No. 850/14. After investigation, I.O of the case submitted charge 

sheet against accused persons Sri Lakhi Bhumij for the offence punishable under 

section 457 of I.P.C. Copies of relevant documents were furnished to the accused 

persons u/s 207 CrPC. Considering the relevant documents and hearing both the 

parties, charge is framed for the offence under section 457 of I.P.C against the above 

named accused. The charge is then read over and explained to the accused person to 

which he pleaded not guilty and stood to face the trial.  

3.     The prosecution in support of its case examined seven witnesses whereas the 

accused did not examine any witness in support of his defence. The accused person 

was examined u/s 313 CrPC. Defence case is of total denial as it reveals from the 

statements made by accused person and the tenor of cross-examination of 

prosecution witnesses by defence. I have heard the learned counsel for both the 

parties.  

4. Upon hearing and on perusal of record I have framed the following points for 

determination- 

POINTS FOR DETERMINATION: 

(i) Whether the accused person on 11.08.2014 at about 02:00 A.M, at No.2 

Konwadanga Gaon under North Lakhimpur police station, committed 

lurking house trespass by night, or house breaking by night, by entering 

into the dwelling house in possession of informant Sri Bubul Mudoi, after 

the hour of sunset and before the hour of sunrise, in order to commit theft 

and thereby committed an offence punishable under section 457 of I.P.C? 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF: 

5. As regards the aforesaid point for determination, PW1 Sri Bubul Mudoi, who is the 

informant of this case, in his evidence in chief has stated that on the day of 

occurrence at about 01:30 A.M in the night, he heard sound of something crawling 

on the rooftop of his house. He thought it is some kind of animal. However, he 

became suspicious after hearing heavy sounds and as such he came out of his 

house. He then focused his torch light on the rooftop and saw the accused leaning 

on the rooftop of his house. He asked the accused to come down but the accused 
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started movement on the rooftop over the kitchen of his house. The tin sheet in the 

rooftop could not bear the weight of accused and so the same broke down and the 

accused fall inside the kitchen of his house. He then called his brother Kanak Mudoi. 

He and his brother then tied the accused with a rope. His wife then called V.D.P 

Secretary who subsequently came to his house and informed the matter to V.D.P 

President. The V.D.P President along with Gaonburah informed the matter to police. 

Thereafter police came to his house and took the accused to police station. On that 

day itself he went to police station and lodged the F.I.R. Exhibit – 1 is that F.I.R in 

which exhibit – 1 (1) is his signature.  

6. PW3Smti Rikumoni Mudoi, who is the wife of informant, in her evidence in chief 

has stated that on the day of occurrence at about 01:00 A.M in the night, she woke 

up from sleep after hearing some sound in the tin sheets of the rooftop of her house. 

Thereafter she alongwith her husband and her daughter Jharna Mudoi came out of 

the house and saw by spotting torch light that accused Sri Lakhi Bhumij is leaning on 

the rooftop of the kitchen of her house. Her husband then asked the accused to 

come down but the accused started to run. At that time the tin sheet of the rooftop 

of her house broke down and the accused fall inside the kitchen of her house. They 

raised hue and cry and accordingly her brother-in-law Sri Kanak Chandra Mudoi 

came there. The accused then tried to flee away but her brother in law caught hold 

of the accused and tied him with a rope. The V.D.P Secretary on being informed 

came there alongwith some other people. Thereafter the matter was informed to 

Gaonbura who subsequently came there with police. Police then took the accused.  

7. During their cross-examination, PW1 & PW3 have stated that the accused did not 

committed theft of any article from their house at the time of occurrence. The tin 

sheet of the rooftop of their house broke down as the accused started to run and 

consequently the accused fall inside the house and became senseless.  

8. From the evidence deposed by PW1 & PW3 as narrated above, it is seen that the 

crux of allegations against the accused is that at the time of occurrence at about 

01:00 – 01:30 A.M in the night, informant/PW1 and his wife/PW3 heard sounds of tin 

sheet on the rooftop of their house and accordingly they came out of the house and 

by spotting the torch light saw that accused Sri Lakhi Bhumij is standing on the 

rooftop of the house, and thereafter the informant asked the accused to come down 

but the accused started to run and at that time the Tin sheet of the rooftop broke 

down and consequently the accused fall inside the house. Now, in my opinion, the 
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aforesaid version stated by PW1 & PW3, if proved to be correct, will attract the 

ingredients of the offence of house trespass or house breaking by night. Therefore, it 

is necessary to find out that whether the aforesaid version of PW1 & PW3 can be 

relied upon to base a definite conclusion against the accused person. In the quest to 

find out the reliability of the version of PW1 & PW3, let me proceed with the 

discussion of evidence deposed by other witnesses regarding the alleged occurrence.  

9. In the above context, PW4 Sri Kanak Mudoi, who is the brother of informant, in 

his evidence in chief has stated that at the time of occurrence somebody climbed 

onto the rooftop of the house of informant and then fall down on the ground due to 

which the informant and his family members raised hue & cry. He heard the hue & 

cry and then went to the house of informant and saw accused Sri Lakhi Bhumij lying 

on the floor of the kitchen and thereafter he informed the matter to V.D.P and 

subsequently the matter was informed to police via Gaonbura. Police then came 

there and took the accused.  

10. PW5 Sri Naba Kanta Bora, in his evidence in chief has stated that on the 

day of occurrence at about 02:30 A.M in night the informant came to his/PW5’s 

house and informed that a thief has entered his (informant’s) house. He/PW5 then 

came to the house of informant and saw that accused Sri Lakhi Bhumij is lying on 

the floor of the kitchen of informant’s house. He came to know from informant that 

accused Lakhi Bhumij was on the roof top of his (informant’s) house and the rooftop 

then broke down as a result of which the accused fall inside his house. Thereafter 

the matter was informed to V.D.P and subsequently the matter was informed to 

police via Gaonbura. Police then came and took the accused. 

11. PW6 Sri Pulin Borah, who was the Secretary of V.D.P at the time of alleged 

occurrence, in his evidence in chief has stated that on the day of occurrence at about 

1 -2 A.M in the night, the informant and his family members came and informed 

him/PW6 that some dacoit entered into the house of informant. He/PW6 then went 

to the house of informant and saw accused Lakhi Bhumij lying on the floor of the 

kitchen inside the house of informant. The matter was then informed to V.D.P 

President. Thereafter the matter was informed to police via Gaonbura. Police then 

came there and took the accused.  

12. PW2 Sri Dineswar Baruah, who was the “Gaonbura” at the time of alleged 

occurrence, in his evidence in chief has stated that on the day of occurrence at about 
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03:00 A.M in the night, V.D.P President Sri Bimal Baruah came to his house and 

informed that a thief entered inside the house of informant. Thereafter he alongwith 

V.D.P President went to police station and informed the matter. He then came to the 

place of occurrence alongwith police. Police then took the accused from inside the 

house of informant. He came to know at the place of occurrence that the accused fall 

inside the house of informant by breaking the TIN roof.  

13. In his cross-examination, PW4 has stated that his house is adjacent to the 

house of informant and he did not see that how the accused came inside the house 

but he heard a sound. Similarly, PW2, PW5 & PW6 in their respective cross-

examination have stated that they did not see that how the accused came inside the 

house of informant. Nothing was stolen from the house of informant on the day of 

occurrence.  

14. From the evidence deposed by PW2, PW4, PW5 & PW6 as narrated above, 

it is seen that they have specifically corroborated the version of PW1 & PW3 with 

respect to each and every detail of the events which took place after the accused 

allegedly fall down inside the kitchen of the house of informant. It is pertinent to 

mention here that there is nothing substantial in the cross-examination of PW2, PW4 

& PW5 which can creates any reasonable doubt regarding the reliability of the 

versions stated by them in their respective evidence in chief. Hence, it is established 

from the version of PW2, PW4, PW5 & PW6 that they on getting information came to 

the house of informant and saw accused Sri Lakhi Bhumij lying on the floor of the 

kitchen of informant’s house. Needless to mention here that, admittedly PW2, PW4 & 

PW5 have not seen that how the accused came inside the house of informant, and 

therefore, their statements in that respect is hearsay; but the point to be noted is 

that such statement of PW2, PW4 & PW5 clearly corroborates the version of PW1 & 

PW3 that they have immediately informed PW2, PW4, PW5 & PW6 about the 

occurrence.  

15. Moreover, PW7 Sri Indeswar Gogoi, A.S.I of police, who investigated this 

case, has clearly corroborated the aforesaid evidence by deposing that on the day of 

occurrence at about 04:00 A.M in the early morning, Gaonburah Sri Mineswar Baruah 

came to Nowbiocha police outpost and verbally informed that some dacoits came to 

the house of informant and one of the dacoit is detained by the public. He/PW7 

alongwith the Gaonburah then went to the house of informant and found that 

accused Sri Lakhi Bhumij is kept detained by public as a dacoit. He came to know 
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from the witnesses that the accused came to commit theft in the house of informant 

and climbed to the rooftop of informant’s house but fall inside the house of informant 

as the tinsheet of rooftop was weak and it broke down. He then took the accused to 

police station.  

16. In addition the above, upon perusal of the cross-examination of PW1 & 

PW3, I do not find anything which can create any reasonable doubt regarding the 

truthfulness of their aforesaid version. Also, the versions stated by all prosecution 

witnesses as narrated above are fully consistent with the contents of exhibit -1/ 

F.I.R.  

17. Hence, in view of the entire discussion made above, I find that the version 

stated by prosecution witnesses in their respective evidence in chief as narrated 

above, are believable and can be relied upon. As such, from the evidence deposed 

by prosecution witnesses, I find that on the day of occurrence in between 01:00 A.M 

to 02:00 A.M in the night hours, the informant and his wife and daughter after 

hearing some sounds on roof top of their house came out and saw accused Sri Lakhi 

Bhumij leaning on the rooftop. Thereafter, the informant asked the accused to come 

down but the accused started to move due to which the Tin sheets on the Kitchen 

rooftop broke down as it could not bear the weight of the accused and consequently 

the accused fell inside the kitchen of the house of the informant. Thereafter, the 

informant’s brother, the V.D.P Secretary and the V.D.P. President, and other villagers 

came to the place of occurrence and saw the accused lying on the floor of the 

kitchen of the house of the informant.  

18. Now, let me examine the above facts to find out as to whether the same 

are sufficient to bring home the charge alleged against the accused. For that 

purpose, the first question which needs to be answered is that whether the above 

facts prove the offence of house trespass by the accused. The offence of house 

trespass as defined under section 442 of I.P.C can be said to be complete only when 

it is proved that the accused unlawfully entered into the house in possession of 

informant with the intent to commit an offence.  

19. In the case in hand, it is evident from the above facts that the accused 

entered inside the kitchen of the house of informant. Also, the evidence as discussed 

above, clearly shows that the informant and his family members were in possession 

of that house at the time of alleged occurrence. Therefore, in view of the above 
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requirements of Section 442 of I.P.C, it is now necessary to find out that whether 

such entry of the accused was with the intention to commit an offence, or to 

intimidate, insult of annoy the informant. In this respect, having regard to the usual 

course of human conduct, it can be well presumed that a man of common prudence 

will never go and climb onto the rooftop of another unknown person’s house at the 

fag end of the night without having any reason. The reason may be lawful/valid or 

illegal/unlawful, but there has to be a believable reason.  

20. In the case in hand, the accused at the time of his examination u/s 313 of 

CrPC has stated that he went to catch his pigeons from the rooftop of informant’s 

house. In this respect, upon perusal of the sketch map and evidence on record, I do 

not find anything which can show that the house of accused is situated nearby the 

house of informant, or at such reasonable distance, that it can be reasonably 

presumed that his pigeons can come to the house of informant. Also, none of the 

witnesses have stated anything about the presence of any pigeon at the place of 

occurrence. Moreover, the defence has not adduced any evidence to prove that the 

accused came to informant’s house to catch his pigeon. In addition to that, it is well 

known that pigeons are not nocturnal birds, and hence, it is difficult to believe that 

the pigeons of accused can come to the rooftop of informant’s house at such late 

hours of night. Also, if it is presumed that the pigeons of accused came to the 

rooftop of informant’s house during sunset, then also, there is nothing in the 

evidence on record to show that why the accused did not come to the house of 

informant during sunset or early hours of the night to take back the pigeons. Under 

such circumstances, I am of the opinion that the plea taken by accused during his 

examination u/s 313 of CrPC as aforesaid, is not at all believable.  

21. Also, had there been any other legal/valid believable reason, then the 

accused would have definitely stated the same during his examination u/s 313 of 

CrPC. Under such circumstances, and in the absence of any such believable reason, 

the only logical conclusion which can be drawn from the circumstances of this case is 

that the accused without any authority or permission climbed onto the rooftop of 

informant’s house to commit some kind of offence and subsequently entered inside 

the house. In addition to that, the fact that PW1 & PW3 woke up after hearing 

sounds in the tin sheets of their roof, in my opinion, clearly shows that the accused 

caused annoyance to the informant and his family members. Also, in my opinion, it is 

very much obvious that such illegal entry of accused, who is an outsider, inside the 
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house of informant at such late night hours has definitely caused annoyance to the 

informant and his family members.   

22. Therefore, in view of the above discussion, I find that the accused at the 

time of occurrence unlawfully entered inside the house of informant with the intent 

to commit an offence, and also caused annoyance to the informant and his family 

members. As such, it is evident that the accused has committed the offence of house 

trespass. Now, the next question which comes up for determination is that whether 

the accused entered into the house of informant through one of the ways as 

mentioned in Section 445 of I.P.C. As per the first point of Section 445 I.P.C, if the 

accused enters or quits, through a passage made by himself, in order to the 

committing of house trespass, then the same will amount to house breaking.  

23. In the case in hand, the fact that the tin sheets in the rooftop of 

informant’s house broke down as it could not bear the weight of the accused, in my 

considered opinion, clearly shows that the resultant passage which was created due 

to such breaking of tin sheets is caused by none other than the accused. As such, in 

my opinion, it can be said that the passage was created by the accused person 

himself. Hence, I find that the facts leading to the entry of accused in the house of 

informant are squarely covered by the first point of Section 445 of I.P.C.  

24. Now, in order to complete the offence punishable under section 457 of 

I.P.C, it has to be proved that the house breaking was done by the accused in order 

to commit theft, or an offence punishable with imprisonment. In the case in hand, it 

is important to note that admittedly no article was seized from the possession of the 

accused at the time of occurrence. Further, there is nothing in the evidence on 

record which can show that the accused had disclosed his intention that he came to 

the house of informant to commit theft. Also, from the evidence available in the case 

record, it cannot be gathered that what specific offence was intended to be 

committed by the accused. Under such circumstances, and having regard to the 

discussions made in the previous paragraphs, I am of the opinion that, though the 

evidence on record has proved that the accused climbed to the rooftop with the 

intent to commit an offence, but it cannot be said with absolute certainty that the 

intention was to commit theft, or an offence punishable with imprisonment.  

25. From the above discussion, it can be summed up that at the time of 

occurrence, the accused unlawfully climbed on to the roof-top of informant’s house 
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with the intention to commit an offence (not theft or offence punishable with 

imprisonment), and with that intention he caused a passage to be created on the 

rooftop of informant’s house and then entered inside the dwelling house of the 

informant and thereby caused annoyance to the informant and his family members. 

The foregoing acts of the accused clearly attracts the ingredients of the offence of 

house breaking by night as defined under section 445 of I.P.C and punishable under 

section 456 of I.P.C. As such, it is held that the witnesses examined by prosecution 

have proved beyond reasonable doubts that the accused has committed the offence 

of house breaking by night. 

26. It may be mentioned here that the accused was charged for the offence, 

punishable under section 457 of I.P.C. On a bare perusal of Section 456 and Section 

457 of I.P.C, it is seen that section 456 deals with punishment for simple house 

breaking by night; whereas section 457 deals with house breaking by night in order 

to commit an offence punishable with imprisonment or theft. Therefore, it is 

apparent that the offence punishable under section 456 of I.P.C is a minor offence of 

the same category containing some of the ingredients of the offence punishable 

under section 457 of I.P.C. Hence, in view of Section 222 of CrPC, I do not find any 

impediment in convicting the accused for the offence punishable under section 456 

of I.P.C.  

DECISION: This point is therefore decided in the affirmative and goes in favour of 

the prosecution.  

    ORDER  

27. In view of the discussion and decision made in the aforesaid point for 

determination, it is held that the witnesses examined by prosecution have proved 

beyond reasonable doubt that accused Sri Lakhi Bhumij has committed the offence 

punishable under section 456 of I.P.C. As such, the above named accused person is 

held guilty for commission of offences punishable u/s 456 of I.P.C. Accordingly, 

accused Sri Lakhi Bhumij is convicted for the commission of offence, punishable 

under section 456 of I.P.C.  

28. As the offence proved is serious in nature, and causes interference & 

disturbance to the privacy as well as the sense of security of victims, hence I am of 

the opinion that releasing the accused person under the provision of Probation of 

Offenders Act will portray a very lenient approach of the court and thereby encourage 
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other potential offenders to commit similar offences in future. Therefore, I am not 

inclined to extend the benefits of Probation of Offenders Act to the accused person. I 

have heard the accused person on the point of sentence. The accused person did not 

made any plea at the time of hearing. Considering all aspects, accused Sri Lakhi 

Bhumij is sentenced to undergo rigorous imprisonment for two years and six months 

(2 years and 6 months), and also to pay a fine of Rupees 10,000/-, in default of 

payment of fine to undergo simple imprisonment for another four months. The period 

of detention already undergone by accused in this case during investigation and trial 

shall be set off against the aforesaid sentence of R.I for two years and six months. 

The fine, if deposited, be paid to informant/victim Sri Bubul Mudoi as compensation.   

29. This judgment is given under my hand and the seal of this court on this 

the 12th day of June 2019. Furnish a free copy of this judgment to accused.  

30. This case is disposed of on contest.  

 

 

 
       F.U. Choudhury 

     Additional Chief Judicial Magistrate  

        North Lakhimpur 
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APPENDIX 
 

 
 

(A) PROSECUTION EXHIBITS 
Exhibit.1 – FIR  
Exhibit.2 – Extract copy 
Exhibit.3 – Sketch Map 
Exhibit. 4 – Charge-sheet 

  
(B) DEFENCE EXHIBITS 

Nil 
 

(C) PROSECUTION WITNESSES 
PW-1 – Sri Bubul Mudoi 
PW-2 – Sri Dineswar Baruah 
PW-3 – Smt. Rikumoni Mudoi 
PW-4 – Sri Kanak Mudoi 
PW-5 – Sri Naba Kanta Borah 
PW-6 – Sri Pulin Borah 
PW-7 – Sri Indeswar Gogoi  

 
(D) DEFENCE WITNESSES 
Nil 
 
 
 
 

 
          F.U. Choudhury 

     Additional Chief Judicial Magistrate  

              North Lakhimpur 

 

 

 

 


