
G.R. 1109/2012

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR,
NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 1109/2012
U/s 323/34, IPC

 State of Assam

      -Vs-

1. Md. Akkel Ali
S/O: Late Mahammad Ali
R/O: Ahmedpur Block
P/S: Bihpuria
District: Lakhimpur, Assam

2. Musstt. Sarifa Khatun
W/O: Md. Akkel Ali
R/O: Ahmedpur Block
P/S: Bihpuria
District: Lakhimpur, Assam

                                                  ………Accused persons

Date of offence explanation : 26.08.2014

Dates of recording evidence of PWs : 30.10.2014, 06.08.2015, 

14.03.2017, 06.04.2017, 

20.06.2017, 29.05.2018,

13.03.2019

Date of examination u/s 313, Cr.P.C. : 18.03.2019

Date of Argument : 18.03.2019

Date of judgment : 01.04.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Smti. Minakhi Gohain Baruah, Advocate, for the accused persons
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J  U  D  G  M  E  N  T

1. The  vignette  of  the  prosecution  case  is  that  on  26.07.2012

informant Musstt. Sabina Yashmin lodged an FIR with the Officer-in-charge

of Laluk Police Station alleging that at about 2:00 PM on 25.07.2012 while

her father-in-law Md. Ator Ali was going to his shop, on the way accused

Md. Akkel Ali assaulted him from backside with a ‘lathi’ for which he fell

down. Thereafter,  while accused Md. Akkel Ali  was giving fist blows by

sitting on the chest of Md. Ator Ali and also pressing his neck the nearby

people  saw  the  occurrence  and  the  accused  fled  away  from  there.

Accused Musstt. Sarifa Khatun assisted accused Md. Akkel Ali at the time

of assaulting Md. Ator Ali. Hence, the case. 

2. The  Officer-in-charge  of  Laluk  Police  Station  on  receipt  of  the

ejahar, registered  a  case  vide  Laluk  P.S.  Case  No.  128/2012  u/s

325/379/34, IPC and got the investigation into the case commenced. The

investigating  officer,  after  completing  the  investigation,  submitted

charge-sheet u/s 323/34, IPC against accused persons Md. Akkel Ali and

Musstt. Sarifa Khatun to stand trial in the Court. 

3. On  receipt  of  the  charge-sheet,  cognizance  of  the  offence  u/s

323/34,  IPC  was  taken  as  per  section  190(1)(b),  Cr.P.C.  The  accused

persons entered their  appearance before the Court  after receiving the

summons. Copies were furnished to the accused persons as per provision

contained in section 207, Cr.P.C. The particulars of offence u/s 323/34, IPC

when being read over and explained the accused persons they pleaded

not guilty and claimed to be tried.

Points for determination:

4. The point which is required to be determined for a just decision of

this case is as follows:

(a) Whether accused persons, at about 2:00 PM on 25.07.2012, at village

Ahmedpur  Block,  under  Laluk  Police  Station,  in  furtherance  of  their
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common intention, voluntarily caused hurt to Md. Ator Ali, and thereby

committed an offence punishable u/s 323/34, IPC ?

5. During  the  trial  the  Prosecution  side  could  examine  8  (eight)

witnesses  namely  Md.  Soriful  Islam  (PW-1),  Md.  Rubul  Amin  (PW-2),

Musstt.  Sabina  Yashmin  (PW-3),  Md.  Ator  Ali  (PW-4),  Musstt.  Amena

Khatun (PW-5), Md. Hussain Ali (PW-6), Dr. (Mrs.) Nivedita Baruah (PW-7)

and Minhuja Aktara Begum (PW-8). The prosecution has also exhibited 2

(two) documents (Shown in the Annexure appended below). Considering

the age of this case learned Addl. P.P. as well as learned Defence Counsel

prayed for dispensing with the examination of investigation officer (I.O).

Since  the  learned Defence  Counsel  consented  for  dispensing  with  the

examination of I.O, as such, prayer of both the sides was allowed and

examination of I.O was dispensed with and accordingly the prosecution

evidence  was  closed.  The  defence  has  cross-examined  prosecution

witnesses and thereafter all the incriminating materials appeared in the

evidence of the prosecution witnesses against the accused persons was

put to their explanation under section 313, Cr. P.C. The defence plea was

in  completed  denial.  I  have  heard  the  Argument  of  both  sides  and

thereupon come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

6. Before  moving  forward  with  the  discussion  let  me  initiate  the

discussion with the version of the Medical Officer who examined victim

Ator Ali. PW-7 Dr. (Mrs) Nivedita Baruah has deposed that on 25.07.2012

she was working at  North  Lakhimpur Civil  Hospital  as  Sr.  Medical  and

Health Officer and on that day, at 5:10 PM, she had examined one Ator Ali

in  the  casualty  department  with  a  history  of  alleged  assault  on

25.07.2012 at around 1:00 PM and found (1) bruise of size 3 inches x 3

inches on the back of left side in renal area and (2) bruise of size 2 cm x 2

cm on right hand on back side near the elbow joint. According to her,

injury No. (1) was caused by blunt weapon and was fresh but the opinion

regarding the nature of  injury was kept reserved.  As per her estimate

injury No. (2) was simple in nature, caused by blunt weapon and was also
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fresh.  The patient was admitted in male surgical  ward and referred to

surgeon. In her cross-examination, PW-7 has stated that as per Ext-3, the

patient  was  not  escorted  and  identified  by  anybody  and  the  patient

himself  disclosed  his  name.  In  Ext-3,  it  is  written  that  the  history  of

alleged assault at around 1:00 PM on 25.07.2011 but she had admitted to

have wrongly mentioned ‘2011’ instead of ‘2012’. She has also opined

that these sort of injuries may be caused by falling from bicycle on the

road. 

7. Thus,  the  above  evidence  of  the  Medical  Officer  has  clearly

established the fact that victim Ator Ali had fresh bruise in the back side

of the left renal area and also bruise in right hand on back side near the

elbow joint.  As per the history of injury recorded by the doctor,  it  has

opined that the injuries was caused around 1 PM 25.7.2012. Now let me

cogitate on the point as to how the victim Ator Ali had sustained those

injuries, and in this endeavour, it is victim Ator Ali himself would be the

best person to explain the cause of his injuries. 

8. PW-4 Md. Ator Ali, the victim in this case has deposed that on the

day of the occurrence he was going to his shop situated at Dharmapur

Chariali  and  on  the  way  when  he  reached  near  the  house  of  Amena

Khatun (PW-5), accused Akkel Ali  assaulted on his head from backside

with  a  ‘lathi’  as  a  result  he fell  down from his  bicycle  and thereafter

accused Akkel Ali sat on his chest and started jerking him. Thereafter he

became  senseless  and  regained  his  senses  at  Saboti  Hospital.  In  his

cross-examination, PW-4 has explained that his shop is situated at Pabha

Chariali and the occurrence took place at a few distance away from Pabha

Chariali beset with paddy field on the one side and pond on the other. He

heard about quarrel  been taking place with regard to eating of fish by

duck in the pond of accused.

9. PW-3 Musstt. Sabina Yashmin is the informant of this case and she

has asseverated that on 25.07.2012 at about 2:00 PM her father-in-law

Ator Ali had been proceeding to a shop situated at Dharmapur by riding

his  bicycle  and at  distance  of  about  half  a  kilometer  away from their

house, in front of the house of Rahman Ali, accused Akkel Ali assaulted

Ator Ali with a ‘lathi’ from backside as a result Ator Ali fell down from the
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bicycle  and  then  accused  Akkel  Ali  sat  on  the  chest  of  Ator  Ali  and

pressed  his  neck  and  the  said  occurrence  was  witnessed  by  Minuja

Akhtara,(PW-8) Amena Khatun (PW-5) and Hussain Ali (PW-6). The mobile

phone  and  money  which  was  with  Ator  Ali  went  missing.  As  Minuja

Akhtara  informed  her  about  the  occurrence  and  thereupon  she

immediately  rushed  to  the  P.O.  and  found  Ator  Ali  lying  there  in  an

unconscious condition. In the mean time, Akkel Ali had left the P.O. She

took Ator Ali to Laluk P.S. and from there he was taken to North Lakhimpur

Civil Hospital for his treatment. The police seized a ‘lathi’ vide seizure list

Ext-1 and she put her signature [Ext-1(2)] in the seizure list. In her cross-

examination, PW-3 has stated that police seized the ‘lathi’ after 3/4 days

of the occurrence. Accused Akkel Ali is her neighbour. A quarrel took place

between her and the wife of accused Akkel Ali, namely, Sarifa Khatun in

connection with eating of fish by duck from the pond. The road which

goes from their house to Dharmapur is a ‘katcha’ road. She lodged the

ejahar on the day of occurrence i.e. 25.07.2012. 

10. According to  victim PW-4 Ator Ali accused Akkel Ali assaulted him

near the house of Amena Khatun and according to PW-3 informant Sabina

Yasmin, it was PW-5 Amena Khatun, PW-6 Hussain Ali and PW-8 Minhaj

Akhtar who had seen the occurrence. As such let’s peruse the evidence of

these key witnesses one by one.  

11. PW-5 Musstt. Amena Khatun, is cousin of victim Ator Ali and it is

near her house that the occurrence took place. According to her, at the

time of the occurrence she was inside the house and about 1:30 PM she

heard Minhuj Akhtar (PW-8) shouting and calling her father Hussain Ali

(PW-6) and yelling to him that someone was beating somebody. She went

outside hearing the hue and cry and saw accused Akkel Ali  had been

sitting on the chest of Ator Ali and was trying to strangulate him. Along

with Hussain Ali (PW-6) and Minhuj Akthar (PW-8) she had  come to the

place of occurrence. As they shouted and raised hue and cry, accused

Akkel Ali fled away from there. They saw that the bicycle of victim Ator Ali

was lying there and a bamboo sticks split in two pieces was lying there.

He saw injury on the side of forehead and on upper part of abdomen of

victim Ator Ali. Thereafter, victim Ator Ali was taken to Laluk Hospital by
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Tempo and from there he was taken to North Lakhimpur Civil Hospital. On

the following day the police came and asked him about the occurrence

and he accordingly told the police what he had seen. She had brought

two pieces of bamboo stick from the place of occurrence to his house

which the police seized vide seizure list Ext-1, in which Ext-1(3) is her

signature.

12. In  her  cross-examination,  she  clarified  that  the  house  of  the

accused persons is located between their house and that of  Ator Ali’s

house  and  in  front  of  their  house  there  exists  three  separate  ponds

belonging to them respectively. According to her to reach the main road,

victim Ator Ali need to go by the path in front of the house of the accused

persons. Their respective paths between the ponds which leads to the

main road are about 2 feet/ 2 ½ feet wide and as such if that roads are

damaged, it would not be possible to reach the main road. Quarrel used

to take place between victim Ator Ali and accused persons as the ducks of

Ator Ali used to float in the pond of the accused persons. The pond of

Soriful  i.e.  son  of  victim is  in  between the  ponds  of  Ator  Ali  and  the

accused  persons.  She  admitted  but  later  on  denied  to  have  any

knowledge  that  during  quarrel  between  them  the  accused  persons

alleged that Ator Ali dug a tunnel so that the fish of Akkel Ali’s pond would

enter  the pond of  Ator  Ali.  In  his  further  cross-examination,  PW-5 has

stated that at the time of occurrence, Ator Ali was riding a bicycle. It was

a ‘katcha’ path which gets muddy during rain. The occurrence had taken

place during rainy season.  

13. According to PW-5 Mustt. Amena Khatun, she went to the place of

the occurrence along with Hussain Ali (PW-6) and Minhaj Akhtar (PW-8)

and  it  was  Minhaj  Akhtar  who  had  seen  the  occurrence.  So,  let’s  go

through the averment of PW-8 Minhaja Akhtara Begum. 

14. PW-8 Minhuja Aktara Begum has deposed that in day time on the

day of the occurrence she had been sweeping the portion of the road of

Ahmedpur  in  front  of  her  house,  when  she  saw  that  Akkel  Ali  was

assaulting Ator Ali (PW-4) with ‘lathi’. Then she came to her house and

informed  her  father  Hussain  Ali  (PW-6)  about  the  occurrence  and

accordingly, she along with her father went to the P.O. and saw bleeding
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in the head, ear and nose of victim Ator Ali. Accused Akkel fled away from

the place of the occurrence, although her father asked him to stop. In her

cross-examination,  PW-8 has stated that  her father  is  the grandson of

Ator  Ali.  The  road  which  goes  to  their  house  is  a  ‘katcha’  road.  The

occurrence took place in the rainy season but on the day of occurrence it

was not raining. There are ponds on the boundary of Ator Ali and Akkel Ali

and  there  is  a  road  measuring  2/3  foot  in  between  their  house.  She

clarified that victim Ator Ali came by riding a bicycle. 

15. As per the deposition of PW-8 Minhaj Ahatara Begum, she saw the

occurrence and relayed the information to her father Md. Hussain Ali and

accordingly both of them went to the place of the occurrence. Now let’s

see what is the asseveration of PW-6 Md. Hussain Ali. 

16. PW-6 Md. Hussain Ali deposed that at about 1:30/2:00 PM on the

day of the occurrence he was sleeping in his house when his daughter

Minhuja Akthara Begum (PW-8) rushed to the home by shouting and woke

him up informing that a person had killed another person on the road.

Then he immediately went out and saw Ator Ali lying on the ground and

Akkel Ali was sitting on him and pressing his neck with his hands. As he

went near them, Akkel Ali fled away from there. He saw that a bamboo

stick was lying near the spot in two pieces and the person of Ator Ali was

smeared with blood and he was unable to speak. Thereafter, the family

members of Ator Ali  took him to hospital on a Tempo rickshaw. At the

place  of  occurrence,  near  Ator  Ali,  his  bicycle  was  lying.  In  his  cross-

examination, PW-6 has stated the place of occurrence is about 300-400

meters away from the house of Ator Ali and that his house is about 250

meters away from the house of Ator Ali. 

17. PW-1 Md. Soriful Islam, husband of the informant and son of the

victim, has deposed that at about 8:00 AM, about 2 years ago on the day

of ‘Roja’, accused Sorifa Khatun and his wife PW-2 Sabina Yasmin had an

altercation in which either parties scolded  each other. About 2:00 PM, his

wife Sabina telephoned him by stating that his father Aktor Ali had been

assaulted by accused Akkel  Ali.  Thereafter,  he came to his  home and

reached the P.O. and found many people gathered there and heard that
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his father was assaulted by accused Akkel Ali in his back by means of

bamboo  stick.  He  had  taken  his  father  to  the  Laluk  P.S.  and  police

personnel had taken his father to Laluk PHC and doctor referred his father

to  North  Lakhimpur  Civil  Hospital.  His  father  had  taken  treatment  for

about 20 days in North Lakhimpur Civil Hospital at Saboti and blood was

deposited in his stomach. In his cross-examination, PW-1 has stated that

he had not seen the occurrence. Between the houses of both the parties

there are two ponds and for matter pertaining to ducks both of them had

altercation. 

18. PW-2  Md.  Rubul  Amin,  nephew  of  victim,  deposed  that  on

25.07.2012 the  occurrence  had taken  place  at  about  7:00  AM,  in  the

morning  when  his  uncle  Ator  Ali  and  the  accused  had  altercation

regarding duck. On that day his uncle Ator Ali was proceeding to shop

after prayer of Namaj and at that time, he had heard of some hue and cry

and had reached the P.O. where Minhaj Aktor Begum told him that one

man was assaulted and he saw accused Akkel Ali was running and his

uncle lying on the road with bleeding injuries. He thereafter took uncle to

the medical wherefrom his uncle was taken to the to the Civil Hospital at

North Lakhimpur for treatment. Accordingly, they have taken their uncle

to Civil Hospital at North Lakhimpur. In seizure list Ext-1, Ext-1(1) is his

signature. In his cross-examination, PW-2 has stated that his house is at

Dharmapur and the occurrence took place at Ahmedpur.

19. The  evidence  discussed  so  far  has  frescoed  circumstances  of

assault to victim Ator Ali  in a vivid manner. Victim Ator Ali  (PW-4) has

stated that accused Akkel Ali had assaulted her with a bamboo stick from

behind as a result he fell down from his bicycle and thereafter accused

Akkel Ali sat on his chest and started jerking him. PW-6 Hussain Ali and

PW-4 Amena Khatrun who had come to the place of the occurrence upon

being informed by PW-8 Minhuj Akhtara Begum, had seen accused Akkel

Ali sitting on the chest of victim Ator Ali and trying to strangulate him. So,

there is corroboration like mathematical precision in the version of victim

PW-4  Ator  Ali,  and  other  eye-witnesses  PW-4  Amena  Khatun,  PW-6

Hussain  Ali  and PW-8 Minhuj  Akhtara  Begum and there is  not  even a

space of to doubt their version in  evidence. So, I am of the irrefragable
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opinion that the prosecution has able to bring home the charge under

section 323 IPC against accused Akkel Ali only and accordingly he stands

convicted under section 323 IPC.

DISCUSSION ON RELEASE OF ACCUSED ON PROBATION:

20. In the instant case, convict Akkel Ali had assaulted victim Ator Ali

from behind while he was proceeding to his work. Nothing in evidence

shows that there was any provocation from the side of Ator Ali  in the

immediately before the occurrence. The manner in which the assault was

executed  shows  premeditative  mind  set  of  the  convict,  and  as  such

considering this fact I am inclined not to give the benefit of probation to

convict under section 4 of the Probation of Offenders Act, 1958.

SENTENCE HEARING:

21. Convict Akkel Ali is heard on the point of sentence in which he has

stated that he is innocent and if he is put behind the bar his family will die

of starvation.

22. I have given anxious consideration to the averment of the convict

on the point of sentence and also heard Ld. Addl. P.P. and Ld. Defence

Counsel. Considering the socio-economic background of the convict and

countervailing the degree of impact of the offence in the society as well

as hardship caused to the victim, I hereby impose the following sentence.

O R D E R 

23. In  view  of  the  discussion  made  above,  accused  Mustt.  Sorifa

Khatun is acquitted of the charge under section 323/34 IPC and as such

she is set at liberty forthwith. Convict Akkel Ali is sentenced under section

323 of the Indian Penal Code to suffer rigorous imprisonment for a period

of 3(three) months.  The period of detention already undergone by the

convict  shall  be  set  off  under  section  328  of  the  Code  of  Criminal

Procedure, 1971. 

24. Seized article be disposed of in due course as per law.

25. Convict Akkel Ali shall be taken into custody forthwith.
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26. Judgment  is  pronounced  in  the  open  Court  and  a  copy  of  the

judgment is furnished free of cost to the convict.

27. Given under my hand and the seal of this Court on this the 1st day

of April, 2019.

  

         (Shri Narayan Kuri)

Chief Judicial  Magistrate,   

                Lakhimpur, North Lakhimpur

Dictated & corrected by me-  

 

  (Shri Narayan Kuri)  

 Chief Judicial Magistrate, 

Lakhimpur, North Lakhimpur

Contd. ………….. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Soriful Islam (PW-1)

Md. Rubul Amin (PW-2)

Musstt. Sabina Yashmin (PW-3) 

Md. Ator Ali (PW-4)

Musstt. Amena Khatun (PW-5) 

Md. Hussain Ali (PW-6) 

Dr. (Mrs.) Nivedita Baruah (PW-7) 

Minhuja Aktara Begum (PW-8)

PROSECUTION EXHIBITS

Seizure list (Ext-1)

Injury Certificate (Ext-3) (ought to have been Ext-2)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                             (Shri Narayan Kuri)

                           Chief Judicial Magistrate,

                               Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer
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