
G.R. 2039/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,

NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam.

G.R. 2039/2015
U/s 279/338/304A, IPC

State of Assam

                    -Vs-

 Sri Rupam Phukan
S/O: Sri Sunit Phukan
R/O: Gerukamukh Dharmapur
P/S: Gogamukh
District: Lakhimpur, Assam   

...............Accused person

Date of offence explanation : 06.12.2016

Dates of recording evidence : 07.02.2017, 18.11.2017, 

   03.10.2018, 20.11.2018,

    12.02.2019 

Statement u/s 313, Cr.P.C. recorded on : 08.03.2019

Date of argument : 02.04.2019

Date of judgment : 30.04.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Dipak Mahanta, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution case has arisen from an ejahar lodged by one Sri

Dambaru  Borah  before  the  Officer-in-Charge,  Laluk  Police  Station

alleging that at about 5:00 PM on 05.10.2015, an Innova vehicle (white

colour)  bearing  registration  number  AS-07-E-2786  had  come  from

Lakhimpur  towards  Laluk  side  in  a  high  speed  and  knocked  his

youngest son Sri Deva Borah, aged 20 years, from backside causing
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grievous  hurt  to  him  near  Sonapur  Higher  Secondary  School  on

National  Highway number 15.  On getting the information  about  the

incident,  his injured youngest son was immediately shifted to North

Lakhimpur Civil Hospital, but during his treatment he succumbed to his

injuries. Hence, the case.

2. After  receiving  the  FIR,  the  Officer-in-Charge  of  Laluk  Police

Station registered a case vide Laluk Police Station Case No. 226/2015,

u/s 279/338/304A, IPC. The investigation in this case was carried out,

and  after  the  completion  of  investigation,  the  investigating  officer

submitted  charge-sheet  u/s  279/338/304A,  IPC  against  accused  Sri

Rupam Phukan to stand trial in the Court.

3. On receipt of the charge-sheet,  cognizance of  the offence u/s

279/304A,  IPC  was  taken  as  per  section  190(1)(b),  Cr.P.C.  After  the

appearance  of  the  accused  person  before  the  Court,  copies  were

furnished  to  him  as  per  section  207  Cr.P.C.  The  particulars  of  the

offence u/s 279/338/304A, IPC were explained to the accused person to

which he pleaded not guilty and claimed to face the trial.

Points for determination

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a)  Whether  the  accused,  at  about  5:00  PM,  on  05.10.2015,  near

Sonapur Higher Secondary School, under Laluk Police Station, drove an

Innova  vehicle  bearing  registration  number  AS-07-E-2786  on  the

National Highway number 15 in a manner so rash or negligent as to

endanger human life, or to be likely to cause hurt or injury to any other

person, and thereby committed an offence punishable u/s 279, IPC ?

(b)  Whether  the  accused,  at  about  5:00  PM,  on  05.10.2015,  near

Sonapur Higher Secondary School, under Laluk Police Station, caused

grievous hurt to Sri Devo Borah by driving  an  Innova vehicle bearing

registration number AS-07-E-2786 on the National Highway number 15
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in a rash and negligent manner, and thereby committed an offence

punishable u/s 338, IPC ?

(c)  Whether  the  accused,  at  about  5:00  PM,  on  05.10.2015,  near

Sonapur Higher Secondary School, under Laluk Police Station, caused

the death of Devo Das, younger son of informant Sri Dambaru Borah,

by riding an  Innova vehicle bearing registration number AS-07-E-2786

on the National Highway number 15  in a rash and negligent manner

not  amounting  to  culpable  homicide,  and  thereby  committed  an

offence punishable u/s 304A, IPC ?

5.      During  the  trial  the  Prosecution  side  could  examine  8  (eight)

witnesses,  namely, Sri  Dambaru Borah (PW-1),  Sri  Chandan Mandal

(PW-2), Sri Pradip Borah (PW-3), Sri Luhit Gogoi (PW-4), Sri Kanekeswar

Kachari (PW-5), Dr. Betai Doley (PW-6), Sri Ranjit Kr. Borah (PW-7) and

SI Abhi Ram Taw (PW-8) and exhibited 8 (eight) documents (Shown in

the Annexure appended below). The defence side has cross-examined

prosecution witnesses. On closure of the prosecution witnesses all the

incriminating materials surfaced thereon against the accused person

were  put  to  his  explanation  under  section  313  Code  of  Criminal

Procedure. The defence plea was in complete denial. I have heard the

Argument of both sides and thereupon come to the following finding:  

Discussion, decision and reasons therefor 

6. Let  me,  first  of  all,  re-produce  herein  below  the  gist  of  the

testimonies of the witnesses examined by the prosecution in this case.

7. PW-1  Sri  Dambaru  Borah,  informant,  has  deposed  that  on

05.10.2015 at about 4:30 PM while he was working in a house at Laluk,

his daughtger Smti. Lakhimai Borah informed him over phone that his

son Deva Borah had met with an accident in front of Sonapur High

School. He accordingly came back to his house where he learnt that his

son had been taken to the Laluk Hospital.  So, he went to the Laluk

Hospital  and  saw  his  son  there  with  head  injuries.  His  son  was

thereafter,  brought  to  North  Lakhimpur  Civil  Hospital  but  he  later
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succumbed to his injuries after reaching North Lakhimpur Civil Hospital.

On the following day, he lodged an ejahar (Ext-1) at the police station.

In his cross-examination, he has stated that the place where he was

working at Laluk was about three kilometers away from the place of

occurrence. He also has admitted his no knowledge for whose fault the

accident had taken place. 

8. PW-2 Sri Chandan Mandal has stated that about a year ago, one

afternoon he was returning home after playing cricket when he saw a

person was in a ditch beside the road in an unconscious condition with

bleeding in ears. He also saw a scooty on the road above the ditch.

There was a gathering of people at the said spot. The people lifted the

injured up from ditch and took him to the hospital.  He also saw an

Innova vehicle standing near the scooty but soon after that the Innova

vehicle  left  that  place  but  he  heard  that  it  had  gone to  the  police

station.  When  he  first  reached  the  spot  there  was  no  gathering  of

people.  People  gathered  there  one after  another.  He came to  know

later on that said person died because of the accident. In his cross-

examination,  he  has  stated  that  he  had  no  knowledge  about  the

registration number of the Innova vehicle as well as of the scooty. He

does not know the person who was found lying in the ditch.

9. PW-3  Sri  Pradip  Borah  has  stated  that  at  the  time  of  the

occurrence he was in his house and came to know from the villagers

that his nephew named Devo Borah, aged about 16 years, had met

with an accident at 11th mile. He immediately went to the spot along

with his cousin brother Konpuna Kachari and saw that his nephew Devo

Borah had been lying in injured condition on the side of the road. Devo

Borah was in unconscious state. There was a gathering of people out

there and his nephew was brought to North Lakhimpur Civil Hospital for

his medical treatment. He came to know later on from the villagers that

a car had hit his nephew Devo Borah. On the same day, his nephew

Devo Broah died in North Lakhimpur Civil Hospital. He came to know

that the offending vehicle which had hit his nephew voluntarily entered

in Laluk Police Station.
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10. In his cross-examination, PW-3 has stated that he reached the

place of occurrence after the occurrence had already taken place. He

admitted  to  have  not  seen  the  offending  vehicle  nor  to  have  any

knowledge  about  the  registration  number  of  the  offending  vehicle.

According to him the offending vehicle was of red colour. The police did

not ask him anything regarding the occurrence and he also did not

have any knowledge for whose fault the occurrence had taken place.

11. PW-4 Sri Luhit Gogoi has stated that the occurrence had taken

place in the year 2015, at  about 5:00 PM, in front  of  Sonapur High

School. He was in his house and received a phone-call from a person

informing him that the son of Dambaru Borah who was going by scooty

was hit by a small vehicle. Accordingly, he informed the matter to the

house of Dambaru Borah but he did not go to the place of occurrence

as he had to go to Guwahati. Later on, he came to know that the son of

Dambaru  Borah  died  on  the  day  of  occurrence.  In  his  cross-

examination, PW-4 has stated that he does not know the registration

number of the offending vehicle. He clarified to have heard that the

victim Debo Borah was coming by a scooty but he is not aware of the

registration  number  of  the scooty.  He  has  also  clarified to  have  no

knowledge if the offending vehicle was driven rashly and negligently or

not.  He  also  accepted  that  he  does  not  know  for  whose  fault  the

occurrence had taken place. 

12. PW-5 Sri Kanekeswar Kachari has stated that at about 4:30-5:00

PM one day in the year 2015 his nephew Debo Borah was hit by an

Innova car, but he was not present at the place of the occurrence. On

hearing commotion from the house of deceased he went there and had

come  to  know  about  the  occurrence.  Thereafter,  he  went  to  Laluk

Hospital  along with Sri  Pradip  Borah (brother  of  Dambar Borah).  He

came to know after reaching Laluk Hospital that Debo Borah died as a

result of the occurrence. The police had examined him regarding he

occurrence at the house of Dambaru Borah and he had heard that the

police  had  brought  a  scooty  from the  place  of  occurrence  to  Laluk

Police Station. 
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13. In  his  cross-examination,  PW-5  has  stated  that  he  had  not

witnessed the occurrence. He does not know the registration number of

the Innova car but according to him it was of silver colour. He did not

go to the place of occurrence. He clarified to have no knowledge as to

whether Deba Borah was coming by walking or by driving scooty. He

has also admitted to have told the police that he had not witnessed the

occurrence. He has no knowledge if the driver of Innova car was driving

the said vehicle speedily. He also does not know for whose fault the

occurrence had taken place.

14. PW-6  Dr.  Betai  Doley  is  the  doctor  who  conducted  the  post

mortem examination on the dead body of Deva Borah and as per his

opinion the deceased died due to intracranial hemorrhage and shock.

He exhibited the post mortem examination report as Ext-3. In his cross-

examination, PW-6 has stated that he had only done the post mortem

examination  of  the  dead  body  and  has  no  knowledge  about  the

occurrence. 

15. PW-7 Sri  Ranjit  Kr.  Borah has deposed that his predecessor in

office Sri Sanjib Kr.  Chutia,  the then MVI,  Lakhimpur vide Memo No.

DTNL/MVI/276/2015 dated 14.10.2015 had examined one scooter (Ray)

bearing registration No. AS 07 G 5812 and found following damages

due to accident:-

(i) Scooter front show, cover (meter) damaged;

(ii) Foot floor left hand side damaged;

(iii) Steering handle assy damaged, assy rear cover damaged; and

(iv) Tail lamp cover assy side cover damaged.

16. PW-7 further deposed that his predecessor in office Sri Sanjib Kr.

Chutia,  the then MVI,  Lakhimpur vide Memo No.  DTNL/MVI/262/2015

dated  07.10.2015  had  also  examined  one  Innova  vehicle  bearing

registration No.  AS 07 E 2786 and found following damages due to

accident:-

(i) Vehicle front bumper, bonnet cover, W/S glass damaged;
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(ii) Radiator grill, front wheel mudguard, fender (LHS) damaged;

(iii)  Bumper  mtg  bracket,  steering  linkage,  radiator  cooling  system

affected due to impact.

17. In  his  cross-examination,  PW-7  has  stated  that  he  had  not

himself examined the damaged vehicles. The then MVI, Lakhimpur Sri

Sanjib Kr. Chutia had examined the damaged vehicles. The front show

of the scooter had to be hit with something for causing damage of the

front show. He does not know the colour of the Innova vehicle. 

18. PW-8 S.I  Abhi Ram Taw was the Investigating Officer who has

deposed that during investigation, he visited the place of occurrence,

examined the witnesses found at and around the place of occurrence,

seized  a  scooty  and  an  Innova  vehicle,  arrested  the  accused  and

released on bail, and after completing the preliminary investigation, he

submitted  the  Case  Diary  to  the  Officer-in-charge  of  Laluk  Police

Station.  Thereafter,  SI  Bipul  Kr.  Gogoi  on  finding  sufficient  material

submitted  charge-sheet  against  accused  Sri  Rupam  Phukan  u/s

279/338/304A, IPC.

19. In  his  cross-examination,  PW-8  has  stated  that  he  had  not

annexed the extract copy of the G.D. Entry along with the FIR. It was

Laluk  P.S.  GD.  Entry  No.  107  dated  05.10.2015.  But  the  FIR  Form

indicates  that  G.D.  Entry  number  is  123  dated  06.10.2015.  His

investigation reveals the place of occurrence as N.H No. 52 at Bukanodi

Tiniali. No. 52 N.H Way which was later on renamed as No. 15 N.H. Way

and the occurrence took place on the left side of the road. He did not

examine the persons whose houses are mentioned in Ext-7 sketch map

as they were not found at the time of occurrence. The scooty rider had

slowed down his vehicle for which the Innova vehicle knocked it down.

In the charge-sheet, the name of the accused is shown as Arup Phukan.

But in the Case Diary his name is shown as Rupam Phukan, but the

father’s name is same.  
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                     APPRECIATION OF EVIDENCE

20. The narrated facts of the witnesses adduced by the prosecution

reflects that there is no eye-witness to the occurrence. Moreover the

witnesses  has  also  not  able  to  winch  forth  the  fact  as  to  how the

occurrence took place except the omnibus statement that one Innova

vehicle hit the scooty of the deceased. The I/O has however, given a

hint  that  the  occurrence  took  place  as  because  the  deceased  had

slowed down the speed of his vehicle for which the occurrence took

place.  To  prove  an  offence  of  rash  and  negligence  driving,  the

prosecution  must  prove  the  fact  accused  was  criminally  rash  in

hazarding a dangerous  or wanton act with knowledge that it is so and

that it may cause injury or knowledge that such injury will probably be

caused. The criminality lies in running the risk of doing such an act.

Similarly,  Criminal  negligence  is  acting  without  consciousness  that

illegal mischievous effect will follow and the actor did not act exercising

due caution incumbent upon him. In the instant case, there is not an

iota of evidence to suggest that accused was either rash or negligent in

his driving except the fact that deceased had lowered the speed of his

vehicle for which the accident took place. There is nothing in evidence

to even conjecture about the position of the scooty rode by deceased,

about the speed of the vehicle and from which side the scooty was

being hit. The Ext.1 FIR although mentions the fact that the scooty was

hit from behind but there is no substantive evidence have come up to

support  this  version.   So,  I  am  of  the  conclusive  opinion  that  the

prosecution  has  failed  to  bring  home  the  accusation  under  section

279/338/304-A of the Indian Penal Code. 

 

O R D E R

21. In  view  of  the  foregoing  discussion,  I  am  of  the  reasonable

opinion that accused  Sri Arup Phukan alias Rupam Phukan is acquitted

of the charge under section 279/338/304-A of the Indian Penal Code

and as such he is set at liberty forthwith. Consequently, the bail bond
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of the accused shall remain in force for a further period of six months

from today. 

22. The seized articles and the motorcycle  be disposed of  in  due

course as per law.

23.  Given under my hand and the seal of this Court on this the 30th

day of April, 2019.                       

        (Shri Narayan Kuri)
               Chief Judicial Magistrate,

                        Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer

Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Dambaru Borah (PW-1)

Sri Chandan Mandal (PW-2)

Sri Pradip Borah (PW-3)

Sri Luhit Gogoi (PW-4) 

Sri Kanekeswar Kachari (PW-5)

Dr. Betai Doley (PW-6)

Sri Ranjit Kr. Borah (PW-7) 

SI Abhi Ram Taw (PW-8)

PROSECUTION EXHIBIT

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

                                                                                 

        (Shri Narayan Kuri)
               Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur

             

Page 10 of 10


