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J  U  D  G  M  E  N  T

1. The prosecution case, in brief, is that, on 13.09.2012 informant

Md. Sofique Hoque, Hasen Ali and Md. Syder Rahman lodged an ejahar

before  the  Superintendent  of  Police,  Lakhimpur  alleging  that  the

authority of Pachim Nowboicha Gaon Panchayat deprived the people of

the below poverty line (BPL) having ID number from getting the benefit

of the houses under IAY scheme through anomalies and allotted the

same to the rich  people  without  having ID number  after  taking Rs.

10,000/- to Rs. 15,000/- through brokers. Further, some brokers formed

fake self-help groups and without any source of income had earned

huge  amount  of  money  and  in  all  those  illegal  activities  accused

persons Md. Ajgar Ali, Md. Sarafat Ali, Md. Idrish Ali, Smti. Rekhamoni

Mallick  and  Musstt.  Mamataz  Begum  were  involved.  It  has  further

alleged  that  in  respect  of  the  construction  of  road  under  NREGS

scheme which were being supervised by the Panchayat, corruption and

illegality was noticed. Hence, the case.

2. The  Superintendent  of  Police,  Lakhimpur,  on  receipt  of  the

ejahar, forward the same to the Officer-in-charge of Laluk Police Station

who registered a case vide Laluk P.S. Case No. 157/2012 under section

420/406 of the Indian Penal Code and got the investigation into the

case  commenced.  The  investigating  officer,  after  completing  the

investigation, submitted charge-sheet under section 420/406/34 of the

Indian Penal Code against accused persons Md. Ajgar Ali, Md. Idrish Ali,

Smti. Rekhamoni Mallick and Musstt. Mamataz Begum to stand trial in

the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 420/406/34 of the Indian Penal Code was taken as per section

190(1)(b) of the Code of Criminal  Procedure. Necessary copies were

furnished to the accused persons as per section 207 of the Code of

Criminal  Procedure  after  their  appearance  before  the  Court.  After

considering  the  materials  on  record  and  hearing  both  the  sides,

charges  under  section  420/406/34  of  the  Indian  Penal  Code  were
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framed in writing against the accused persons. The charges were read

over and explained to the accused persons to which they pleaded not

guilty and claimed to be tried.

4. It  is pertinent to mention here that during the course of trial,

accused  Rekhamoni  Mallick  expired  and  as  such  vide  order  dated

13.5.2019 the case against her was abated due to her death. 

POINTS FOR DETERMINTION:

5. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(i) Whether the accused persons, in furtherance of their common

intention,  cheated  the  below  poverty  line  (BPL)  people  (having  ID

number) of Pachim Nowboicha Gaon Panchyat, by depriving them from

getting the benefit of the houses under IAY scheme and provided the

same to the rich people without having ID number on receiving Rs.

10,000/-  to Rs. 15,000/-  through brokers, and thereby committed an

offence punishable under section 420/34 of the Indian Penal Code?

(ii) Whether the accused persons, in furtherance of their common

intention,  committed  criminal  breach  of  trust  in  respect  of  the

construction of  road under NREGS which was entrusted to them by

Panchayat  and also formed fake self-help  group through brokers for

their  unlawful  gain,  and  thereby  committed  an  offence  punishable

under section 406/34 of the Indian Penal Code ? 

6. During the trial, the prosecution examined as many as 9 (nine)

witnesses, namely, Md. Sofiqul Hoque (PW-1), Md. Nur Mahmmad (PW-

2), Md. Akkas Ali (PW-3), Md. Mizanur Rahman (PW-4), Md. Jalaluddin

(PW-5),  Md.  Abdul  Kalam  (PW-6),  Md.  Akbar  Ali  (PW-7),  Inspector

Narayan Patangia (PW-8), Inspector Nirmal Chandra Biswas (PW-9) and

exhibited 2 (two) documents (Shown in the Annexure appended below).

After the closure of the prosecution evidence the accused persons were

examined under section 313 of the Code of Criminal Procedure wherein
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they denied the incriminating materials put to them from the evidence

of the witnesses and declined to adduce evidence in their defence.

7. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREFOR:

8. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the points for discussion.

9. PW-1 Md. Sofiqul Haque, the informant, has averred in evidence

that  accused  Rekhamoni  Mallick  was  the  President  of  Pachim

Nowboicha Gaon Panchayat, accused Idrish Ali was the Secretary of the

said Gaon Panchayat, accused Mamtaj Begum was the Ward Member of

village Phukan Doloni and accused Ajgar Ali is the husband of Mamtaj

Begum. The occurrence had taken place during the period between the

year 2008-2013. He is the General Secretary of Nowboicha Assembly

Youth Congress. In July/August 2012, one Phulesha Khatun, Jalal Uddin,

Abed  Ali,  Nizam  Uddin  and  Mijanur  Rahman  had  approached  him

informing that though they had BPL (below poverty line) ID numbers

and IAY houses were allotted against their ID numbers, but those house

had been given to other persons by using their BPL IDs. Thereafter, he

filed  RTI  application  before  Nowboicha  Development  Block  seeking

information  regarding  the  BPL  ID  list  and  IAY  beneficiary  list.

Accordingly,  he  was  provided  with  the  required  information  by  the

Nowboicha Development Block wherein he found that the IAY houses

were shown to be allotted against ID Nos. but the houses were given to

the persons who did not have any ID numbers. The ID No. of Phulesha

Khatun was 15351 as per the ID list but as per the beneficiary list the

IAY house against the ID of Phulesa Khatun was allotted in favour of

one Faizul Islam. Similarly, against ID No. of Mijanur Rahman, son of Ali

Akbar, the IAY house was allotted in favour of another Mijanur Rahman,

son of Abdul Hai. Against the ID No. of Abed Ali, one Nizam Uddin, son

of Abdul Mazid had got allotment of IAY house. Against the ID No. of
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Jalal Uddin, son of Taleb Ali, the IAY house was allotted in the name of

Jalal Uddin, son of Abdul Hekim. Actually, the name Jalal Uddin (son of

Abdul Hekim) was a false name and his real name was Nur Jalal. After

getting all the above data through RTI, he filed an application before

the Deputy Commissioner,  Lakhimpur praying to conduct  an inquiry

into  the  matter.  Thereafter,  the  Deputy  Commissioner,  Lakhimpur

deputed the Additional Deputy Commissioner, Lakhimpur Sri Holiram

Pegu to inquire into the matter who accordingly did the enquiry and his

report  is  in  file No.  LDC 41/IAY Scheme in the office of  the Deputy

Commissioner,  Lakhimpur.  As  no  action  was  taken  by  the  Authority

against the above anomalies, so he lodged an ejahar in that connection

before  the  Superintendent  of  Police,  Lakhimpur.  All  the  above

anomalies  in  allotment  of  IAY  houses  were  done  by  the  then  Gaon

Panchayat  President,  Secretary,  Ward  Member  and  Ward  Member's

husband i.e.  the accused persons.  One Serafat  Ali  had assisted the

accused persons in the commission of the said anomalies. Ext-1 is the

ejahar, wherein Ext-1(1) is his signature. During the pendency of the

matter for inquiry before the Deputy Commissioner, Lakhimpur, he had

filed one more RTI application seeking the same information as stated

above but that time he was provided different data by the Nowboicha

Development Block. The ID No. of Phulesha Khatun which was shown in

the earlier data was missing in the subsequent data received through

RTI  application.  In  his  cross-examination,  he  has  admitted  to  have

written down the ejahar himself; that there is no mention of the date

and year when the alleged manipulation had taken place in respect of

IAY  house;  and  that  the  ejahar  did  not  mention  the  name  of  the

beneficiaries  whose  IAY  houses  allotted  to  different  person.  He  has

elaborated the process at the time of allocation of IAY houses, Block

Development  Officer  sends  letter  to  Gaon  Panchayat  requesting  to

select the beneficiaries for allocating the IAY houses. On the basis of

that letter, the Block Development Officer sends the said letter to Gaon

Panchayat,  to convene Gaon Sabha and in the said Gaon Sabha, the

villagers,  Panchayat  Members,  Panchayat  Secretary,  Panchayat

President, MLA, Block Development Officer, MP or his representatives,

Project Director remain presents and receives  applications He has no
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knowledge if in the said Gaon Sabha Ward Members submits respective

lists of proposed beneficiaries ward-wise. He has no knowledge if in the

said Gaon Sabha a final list of beneficiaries of IAY house was prepared,

but he had knowledge that action plan was prepared in the said Gaon

Sabha. He does not know if copies of said final list remain with Gaon

Panchayat Office, Block Development Office and Project Director Office.

In the ID list of beneficiaries of IAY houses, the names and ID numbers

and village of the beneficiaries are mentioned, but their father's names

are not mentioned. Bank Accounts are opened in respect of each of the

selected  beneficiaries  and  the  money  in  respect  of  IAY  houses  is

credited  in  their  names  by  the  Government  on  respective  Bank

Accounts.  Thereafter,  the  beneficiaries  withdraw  their  respective

money  from  their  Bank  Accounts  and  constructed  houses  by

themselves. But said money can be withdrawn from the Bank Account

only  on  joint  signature  of  the  Junior  Engineer  and  respective

beneficiary. He does not know if the Government had prepared ID lists

of beneficiaries of IAY houses in the year 2002. He admitted that one

Dimbeswar Gogoi was the Panchayat President of Pachim Nowboicha

Gaon Panchayat in 2008-2009. He has no knowledge if the ID numbers

were used for the first time from the year 2010. He has not stated in

the  ejahar  and  in  his  statement  given  before  the  police  that  the

occurrence  had  taken  place  during  the  period  in  between the  year

2008-2013. He had contested the election for the President of Pachim

Nowboicha Gaon Panchayat in the year 2013 wherefrom  Accused Ajgar

Ali had also contested for the said post at that point of time. He had

applied  for  ticket  from  the  Congress  Party  for  contesting  the  said

election but accused Ajgar Ali  had got ticket.  He has submitted the

particulars of anomalies of IAY houses before the police, but he does

not know whether the police sent the same before the Court or not.  

10. PW-2 Md. Nur Mahmmad has stated in evidence that the house

under the  IAY scheme was allotted in his name, but the house was

given to another Nur Mahmmad. According to him the accused persons

had demanded money from him in connection with the IAY house, but

he could not give them any money but later he came to know from the

Page 6 of 19



G.R. 1296/2012

7

informant that his IAY house had been given to other person and as

such  he  filed  this  case  through  the  informants.  In  his  cross-

examination, he has stated that he had ID number in his name, but the

President  of  the  Gaon  Panchayat  did  not  give  him  the  same.  He,

however, has expressed that he was not aware from where ID number

was given.  According to him the accused persons told him that  IAY

house had been allotted in his name and he had given documents of

allotment of IAY house in his name along with ID number to the police.

Informant Sofiqul Hoque and Hassen Ali informed him that IAY house

had come in his name and that was been given to other person. He

personally did not file any case, the informants filed this case. He has

accepted  the  fact  that  whenever  IAY  houses  are  allotted,  meetings

does take place in the Gaon Panchayat but he has not gone to such

meetings. He has however, admitted that in the year a naked house

was given to him by Gaon Panchayat President but he could not say if

that house of the IAY scheme.

11. In his evidence PW-3 Md. Akkas Ali has admitted that in the year

2012, IAY house was allotted to his ID number. The accused persons

told  him  that  he  would  have  to  pay  him  Rs.  10,000/-  (rupees  ten

thousand) and then only they would give him his IAY house. He could

not give them the amount of Rs. 10,000/- (rupees ten thousand) for

which he did not get the IAY house and the same was given to another

person having the same name as his.  During, cross-examination, he

has stated that he had ID number in his name but he did not know if

that ID number still exists as the as the accused persons has already

vanished  the ID no. He, however, has admitted that he does not know

his ID number. He had submitted the documents of allotment of IAY

house in his name before the police. He had come to know from others

that  in  the  signboard  of  the  Office  of  the  Gaon  Panchayat  it  was

mentioned that IAY house has been allotted in his name. The father’s

name of a person is not mentioned in the ID list. The order of allotment

of IAY house comes through the office of Anchallik Block. He admitted

that village meeting take place in the Gaon Panchayat Office at the

time of allotment of IAY houses. He had attended the meeting of Gaon
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Panchayat hold in connection with allotment of IAY houses. The D.C,

P.D,  M.L.A,  M.P.,  B.D.O.,  Ward  Members,  Secretary  and  President  of

Gaon Panchayat and villagers, all remains present in such meeting. The

names of beneficiaries are selected in such meeting. He knows that a

copy of such list is sent to P.D. Office, Block Office and Gaon Panchayat

Office. He had filed a case before Dolahat police under Laluk Police

Station complaining that he has not received the IAY house allotted in

his name. He admitted to have earlier got one IAY house but that house

had already got damaged. PW-3 answering to Court question has

stated that though the names of beneficiaries are selected in

such meeting, the IAY houses are later given to other persons

by President and Secretary of Gaon Panchayat by taking money

from them.

12. PW-4 Md. Mizanur Rahman has stated that the President of the

Nowboicha Gaon Panchayat had given an ID number to him and told

him that he would get house under IAY Scheme. He went to the Gaon

Panchayat office and told the President of Gaon Panchayat to provide

IAY  house  to  him but  President  Rekhamoni  Mallik  told  him that  he

would have to give her Rs. 5,000/- and then only she would give him

IAY house. As he could not pay the money as demanded, so he was not

given the IAY house. After about two months, he again went to Gaon

Panchayat after accumulating money for paying to the Gaon Panchayat

President but President Rekhamoni Mallik told him that there was no

IAY house in his name. Thereafter, he went to informant Sofiqul Haque

and thereafter both of them went to the Police Station and filed this

case. In his cross-examination, he has stated he does not remember

his ID number but at the time of filing the case, he had given his ID

number to police but the same is not available in the case record. He

does not remember the year in which IAY house was allotted in his

name and also wherefrom the ID numbers are given to the people. He,

however,  stated to  have  not  received  any paper/document  that  IAY

house  was  allotted  in  his  name.  He  does  not  know  the  rules  or

procedure as to how IAY houses are given from the Panchayat. Gaon

Sabhas are held in the Panchayat for choosing the names of persons to
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whom the IAY houses are to be given. The people filed applications in

the Gaon Sabhas for allotting IAY house in their names. He had filed

application before the Gaon Sabhas for an IAY house in his name. He

had not submitted any copy of that application while filing this case. He

had  gone  to  the  Gaon  Sabhas  on  one  occasion,  but  he  does  not

remember how many year before he had gone to the Gaon Sabhas. He

has good relation with informant Sofiqul Hoque.  

13. PW-5  Md.  Jalaluddin  has  adduced  in  evidence  that  about  6/7

years ago, the Government allotted one IAY house in his name but he

did not get the house. Accused President Rekha Mollik, Secretary Idrish

Ali and Member Ajgar Ali gave his IAY house to one Nur Jalal using his

ID number because he did not have any ID number as he was aged 17

years then. His younger brother Hasen told him that his IAY house has

been  given  to  other  person.  He  informed  Dolohat  police  in  this

connection. In his cross-examination, he has stated that his younger

brother  Hasen told  him that  an  IAY  house  had been allotted  in  his

name, but he did not receive any document showing allotment of IAY

house in his name. He did not enquire by going to any office whether

any IAY house had been allotted in his name.  During the tenure of

President Abdul Sattar, he had got one IAY house in which he

has been residing at present.  He does not  know what  is  his  ID

number.  He  knows  that  village  meetings  are  held  for  selecting

beneficiaries  of  IAY  houses  but  he  had  not  attended  the  village

meeting. He knows that the Government allots IAY house to a person

once only. 

14. PW-6 Md. Abul Kalam has stated that the occurrence had taken

place in the year 2012. When accused Mamtaz Begum was the Ward

Member, her husband Ajgar Ali had got an IAY house sanctioned in his

own name and thereafter constructed a new bigger house near their

existing Assam Type house in violation of the estimate of IAY house.

Apart  from  the  IAY  house,  Ajgar  Ali  and  Mamtaz  Begum  also

constructed  a  'Moktob'  house  within  their  boundary.  Instead  of

constructing the 'Moktob' house at public place, they constructed the
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same within their house boundary and they had been using the same

for  their  personal  purpose  instead  of  public  purpose.  Close  to  the

'Moktob' house, there is a public 'pucca' well. He heard that by using

the I.D. numbers of IAY houses of poor persons, accused persons Ajgar

Ali and Mamtaz Begum had given the IAY houses to other persons. In

his cross-examination, he has stated that he is a TET teacher since the

year 2013 and his younger brother is also a TET teacher.  Informant

Sofiqul Hoque is his maternal uncle's son. The 'Moktob' house is by the

side of  the road within the boundary of  Ajgar  Ali.  There is  bamboo

fencing  on  the  boundary  of  Ajgar  Ali.  He  heard  from  one  Mokbul

Hussain that as there was a complaint, so Ajgar Ali donated the land for

'Moktob' house. As per rule, village meeting takes place in the Gaon

Panchayat Office and the names of the beneficiaries of IAY houses are

selected in the village meeting. The Project Director of D.R.D.A, M.L.A,

M.P, and B.D.O   do not attend the village meeting. He had attended

the village meeting.

15. PW-7  Md.  Akbar  Ali  has  stated  that  accused  Ajgar  Ali  had

constructed a 'Supahi Moktab' house on his own plot of land by the

side of  the public  road.  That  'Supahi  Moktab'  house was meant  for

teaching  the  small  children  on  religious  matters.  Though  the  said

'Supahi Moktab' house was already constructed, the work of imparting

religious  teaching  of  children  has  not  yet  started  as  because  that

'Supahi Moktab' house has not been handed over to the public by the

accused Ajgar  Ali.  The  said  'Supahi  Moktab'  house  was  constructed

with the funds given by the Government. In his cross-examination, as

there was no public land for the construction of ‘Supahi Moktab’ house

sanctioned by the Government, so accused Ajgar Ali had given his own

plot of land for construction of the ‘Supahi Moktab’ house. Before the

construction  of  ‘Supahi  Moktab’  house,  a  meeting  was  held  in  the

village. In that meeting, Ajgar Ali had publicly donated his land for the

purpose  of  ‘Supahi  Moktab’  house.  The  ‘Supahi  Moktab’  house  was

constructed on the said plot of land as per resolution of the said village

meeting.  The said ‘Supahi Moktab’  house is  not being used for any

public purpose and it has been lying unused. Initially, the children were
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imparted teaching on religious matters in the ‘Supahi Moktab’ house,

but for 2-3 years that is not being done. Earlier Ajgor Ali had handed

over the ‘Supahi Moktab’ house to the public, but presently for the last

2-3 years the ‘Supahi Moktab’ house is not being used for the public

purpose.

16. PW-8  Inspector  Narayan  Patangia,  Investigating  Officer,  has

stated  that  on  19.09.2012,  he  was  working  as  Officer-in-charge  at

Laluk Police Station when Safiqul Hoque, Hanan Ali and Saydur Rahman

lodged an ejahar at Laluk Police Station on the basis of which Laluk P.S.

case no. 157/2012 u/s 420/406, IPC was registered and he took up the

charge of the investigation of the case. In course of investigation, he

examined informant Safiqul Hoque on finding him at the police station

and recorded his statement. Thereafter, he went to Balitika Gaon and

recorded  the  statements  of  three  witnesses  namely  Akash  Ali,  Nur

Mahammad and Abdul Ali. In the mean time, he was transferred from

Laluk Police Station and handed over the case diary to my successor-in-

chair SI Nirmal Chandra Biswas.

17. In his cross-examination, he has stated he visited the place of

occurrence on 19.09.2012. During his investigation he did not seize

any  I/D  list  in  connection  IAY  houses.  He  also  did  not  seize  any

documents of the beneficiaries of the IAY houses in connection with

this case. He has stated that informant Safiqul Haque did not state him

the facts in the way he has deposed before the Court. PW-2 Md. Nur

Mahmmad did not tell him that the accused persons had demanded

money from him but he could not give any money to them. PW-3 Md.

Akkas Ali did not tell him the manner in which they have deposed in

the  Court.  He  recorded  the  statement  of  Akkash  Ali  and  Nur

Mahammad  at  village  Balitika,  but  they  did  not  show  him  any

document  regarding  their  ID  nos.  and  so  he  could  not  seize  any

documents relating to their ID nos. He did not investigate if any IAY

houses were allotted in their names.    
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18. PW-9  Inspector  Nirmal  Chandra  Biswas,  another  Investigating

Officer, too over the charge of investigation on 02.11.2012, and during

the course of his further investigation, he collected the documents of

IAY houses from the Block Officer and recorded the statements of three

witnesses. He physically visited the place of occurrence i.e. house of

accused  Ajgar  Ali  but  did  not  find  any  IAY  house.  Thereafter,  he

arrested accused Ajgar Ali and finding incriminating materials against

him he forwarded him to the Hon'ble Court. Thereafter, on his transfer,

he handed the case diary to his successor Officer-in-charge of Laluk

Police  Station.  On  going  through  the  case  diary  it  appears  that  SI

Kamaleswar Deka submitted charge sheet u/s 420/406/34, IPC against

accused persons Ajgar  Ali,  Idrish Ali,  Rekha Mollick,  Mamtaz Begum

showing Rekha Mollick and Mamtaz Begum as absconder. Ext-2 is the

charge-sheet wherein Ext-2(1) is the signature of SI Kamaleswar Deka

with which he is familiar. In his cross-examination, he has stated that

he collected the documents of IAY houses from the Block Office but did

not seize them and enclosed with the case diary. He did not seize any

ID  list.  The  ID  list  that  he  collected  from  the  Block  Office  was

implemented  from  the  year  2008-2009.  On  visiting  the  house  of

accused Ajgar he did not find any IAY house therein. Witness Mizanur

Rahman did not tell the I/O the manner in which he has deposed in the

Court. Witness Jalaluddin did not tell his predecessor I/O that Nur Jalal

did not have any ID number as he was 17 years of age then.

APPRECIATION OF EVIDENCE

POINT NO.1

19. The  first  charge  against  the  accused persons  was  relating  to

cheating the people who resides below poverty line (BPL) people and

having ID number but still deprive them from getting the benefit of the

houses under IAY scheme and provided the same to the rich people

without having ID number on receiving illegal  consideration through

brokers.
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20. The evidence of informant PW-1 Sofiqul Haque shows that he is

just  a whistle-blower who upon being reported by Phulesha Khatun,

Jalal  Uddin,  Abed Ali,  Nizam Uddin  and Mijanur  Rahman  caused an

enquiry by filing RTI application and found that house allotted in the

name of Phulesha Khatun was given to one Faizul Islam; house allotted

to Mijanur Rahman S/o Ali Akbar was given to another Mijanur Rahman

S/o Abdul Hai; house allotted to Abed Ali  was given to Nizam Uddin;

house allotted to Jalal Uddin S/o Taleb Ali was given to Jalal Uddin S/o

Abdul Hekim a.k.a Nur Jalal. But after causing an enquiry on this fact by

the  D.C.  when  no  action  was  taken  as  such  he  made  a  fresh  RTI

application but this time the reply contained an altogether different

data  than  that  was  provided  earlier  as  because  the  ID  number  of

Phulesha Khatun was shown missing. Although he has not narrated all

these facts in detail in his FIR, but going by the rule that FIR is not an

encyclopedia of the entire fact, let me now concentrate on all these

facts. But before proceeding let me see how an IAY house is allotted to

the beneficiary. 

21. PW-1 Sofiqul Haque has elaborated the process of getting an IAY

house. According to him at the time of allocation of IAY houses, Block

Development  Officer  sends  letter  to  Gaon  Panchayat  requesting  to

select  the  beneficiaries  and  on  the  basis  of  that  letter,  the  Block

Development  Officer  sends  the  said  letter  to  Gaon  Panchayats,   to

convene  Gaon  Sabha  and  in  the  said  Gaon  Sabha,  the  villagers,

Panchayat Members, Panchayat Secretary, Panchayat President, MLA,

Block Development Officer, MP or his representatives, Project Director

remain  presents  and  receives   applications.  In  the  ID  list  of

beneficiaries of IAY houses, the names and ID numbers and village of

the  beneficiaries  are  mentioned,  but  their  father's  names  are  not

mentioned.  Bank  Accounts  are  opened  in  respect  of  each  of  the

selected  beneficiaries  and  the  money  in  respect  of  IAY  houses  is

credited  in  their  names  by  the  Government  on  respective  Bank

Accounts.  Thereafter,  the  beneficiaries  withdraw  their  respective

money from their Bank Accounts and construct houses by themselves.
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But said money can be withdrawn from the Bank Account only on joint

signature of the Junior Engineer and respective beneficiary. 

22. In short, the selection of beneficiaries are done in the meeting of

the  Gaon  Sabha  where  representatives  of  the  Panchayat,  District

Administration  and  political  leaders  remains  present  and  at  that

meeting Applications are taken from the intending beneficiaries. In the

list of ID numbers only the name of the beneficiaries are given without

their father’s name. The bank account in which the sanctioned amount

is deposited by the government are jointly operated by the beneficiary

and one Junior Engineer.

23. Having known of the above facts, let me now see how far the

prosecution has able to prove its case. PW-1 Safiqul Haque has averred

that Phulesha Khatun, Jalal Uddin, Abed Ali, Nizam Uddin and Mijanur

Rahman did not get IAY house despite ID numbers were allotted to

them. But none of the I/O had examined Phulesha Khatun, Abed Ali and

Nizam Uddin. However, Jalal Uddin (PW-5) and Mijanur Rahman (PW-4)

was examined but both of them have admitted to have not received

any paper from the concerning department about allotment of any ID

number for getting an IAY house. According to PW-4 Mijanur Rahman,

he  was  informed  by  the  accused  President  about  allotment  of  ID

number and asked for money if the house was to be given to him.  PW-

5 Md. Jalaluddin has adduced in evidence he did not enquire by going

to any office whether any IAY house had been allotted in his name. He

admitted to have received one IAY house during the tenure of President

Abdul  Sattar,  and in that  house he has been residing. He does not

know his ID number. He has also admitted to have not attended the

village meeting in which IAY house was sanctioned. Thus, both PW-4

Mijanur  Rahaman  and  PW-5  Md.  Jalaluddin  did  not  receive  any

government letter sanctioning ID number for IAY house and in fact PW-

5 Jalaluddin had already received one IAY house. So, if PW-5 Jalal Uddin

already received one IAY house he is not entitled to the second one and

as regards PW-4 Mijanur Rahman, he is not sure if he was allotted any

ID number. 
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24. PW-6 Md. Abul Kalam has stated that accused Ajga Ali who is the

husband of  accused Mamtaz Begum, the Ward Member,  got  an  IAY

house  sanctioned  in  his  own  name  and  violating  the  norms  has

constructed a bigger house. Apart from the IAY house, Ajgar Ali  and

Mamtaz  Begum  also  constructed  a  'Moktob'  house  within  their

boundary instead of at public place. The 'Moktob' house is by the side

of the road within the boundary of Ajgar Ali. On the other hand PW-7

Md.  Akbar  Ali  has  stated  that  accused  Ajgar  Ali  had  constructed  a

'Supahi Moktab' house on his own plot of land by the side of the public

road with the funds given by the Government. In his cross-examination,

as there was no public land for the construction of  ‘Supahi Moktab’

house sanctioned by the Government, so accused Ajgar Ali had given

his own plot  of  land for construction of  the ‘Supahi  Moktab’  house.

Before the construction of ‘Supahi Moktab’ house, a meeting was held

in the village. In that meeting, Ajgar Ali had publicly donated his land

for the purpose of ‘Supahi Moktab’ house and construction was done

on the said plot of land as per resolution of the said village meeting. 

25. PW-2 Md. Nur Mahmmad has stated in evidence that the house

under the  IAY scheme was allotted in his name, but the house was

given to another Nur Mahmmad. According to him the accused persons

had demanded money from him in connection with the IAY house, but

he could not give them any money but later he came to know from the

informant that his IAY house had been given to other person and as

such  he  filed  this  case  through  the  informants.  In  his  cross-

examination,  he  has  stated  that  accused persons  told  him that  IAY

house had been allotted in his name and he had given documents of

allotment of IAY house in his name along with ID number to the police.

He has however, admitted that in the year a naked house was

given to him by Gaon Panchayat President but he could not say if

that house of the IAY scheme.

26. In his evidence PW-3 Md. Akkas Ali has stated that in the year

2012, IAY house was allotted to his ID number but the accused persons

asks for money from him as a precondition for getting IAY house. Since
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he could not give them the amount as such the IAY house allotted in

his name was given to some other person having the same name as

that of him. He, had come to know from others that in the signboard of

the Office of the Gaon Panchayat it was mentioned that IAY house has

been allotted in his name. He admitted to have earlier got one IAY

house but that house had already got damaged. 

27. Thus  PW-2  Md.  Nur  Mahmmad,  PW-3  Md.  Akkas  Ali,  PW-5

Jalauddin had already received IAY house in different time periods. PW-

4 Mijanur Rahman, has not received any formal ID number. PW-6 Md.

Abul Kalam  and PW-7 Md. Akbar Ali have stated that accused Ajgar Ali

had constructed a 'Supahi Moktab' house on his own plot of land with

the government  funds.  But  PW-7 Akbar  Ali  has  stated that  accused

Ajgar Ali did so with the concurrence of village meeting and for that

cause  accused Ajgar  Ali  had  donated  his  own land.  PW-9 Inspector

Nirmal Chandra Biswas, the Investigating Officer, has stated that on his

physical visit to the place of occurrence i.e. house of accused Ajgar Ali

he did not find any IAY house. Both the I/Os in their evidence have

admitted to have not seized the ID number List. However, PW-9 I/O has

stated  to  have  collected  an  ID  List  from  the  Block  Office,  but  the

prosecution has not exhibited that list in the evidence.

28. The genesis of the prosecution case is based on the ID List but it

has failed to adduce the ID List as evidence in this case. Further, of the

five persons i.e. Phulesha Khatun, Jalal Uddin, Abed Ali, Nizam Uddin

and Mijanur Rahman whose cause the informant was representing, the

prosecution has failed to cite Phulesha Khatun, Abed Ali,  and Nizam

Uddin as witness and PW-4 Mijanur Rahman is not sanguine about his

own ID number and PW-5 Jalal  Uddin  had already received one IAY

house. Apart from them other two prosecution witnesses PW-2 Md. Nur

Mahmmad, and PW-3 Md. Akkas Ali had also received IAY house. And

lastly, the allegation of PW-6 Md. Abul Kalam  and PW-7 Md. Akbar Ali

that accused Ajgar Ali  had constructed an illegal Moktab and an IAY

house has also been busted by PW-9 I/O N.C, Biswas who stated to

have  not  found any  such  house  in  his  field  visit.  Thus,  it  has  well
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established that the prosecution has failed to adduce the ID List on the

basis of which it was claimed that IAY house meant for one person had

been given to the others and those who had been claiming that they

had been deprived of such house i.e. PW-2 Nur Mahmma, PW- Akkas

Ali, PW-4 Mijanur had already received it earlier. The prosecution has

failed  to  prove  the  fact  that  accused  persons  had  demanded  any

money from these persons because these facts were not narrated to

the I/Os and except omnibus statement there exists no proof of it given

the fact that those who had claimed to have got the demand of money

threat had an existing IAY house. Thus, what has boiled down from the

above discussion is that the prosecution has miserably failed to prove

that  the  accused  persons  had  given  any  inducement  to  the

beneficiaries  and  subsequently  deleted  there  name  from  the

beneficiary list. Hence point number one is decided in negative against

the prosecution and as such the charge under section 420/34 of the

Indian Penal Code stands not proved against the accused persons.

POINT NO.2

29. The second charge against the accused persons pertains to the

allegation that they had committed criminal breach of trust in respect

of the construction of road under NREGS which was entrusted to them

by the  Panchayat and also formed fake self-help group through brokers

for  their  unlawful  gain.  But  to  my  utter  astonishment  the  entire

prosecution witness  is  silent  on these aspects.  There is  not  even a

whisper on the part of the any of the prosecution witness including PW-

1 Sofiqul Haque, the whistle blower on this point. So, due to lack of

prosecution  evidence  this  point  is  decided  in  negative  against  the

prosecution and consequently the charge under section 406/34 of the

Indian Penal Code stands not proved against the accused persons. 

O R D E R

30. In  view  of  the  discussion  made  above,  the  points  for

determination  are  decided against  the prosecution and the  accused
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persons Md. Ajgar Ali, Md. Idrish Ali and Musstt. Mamataz Begum are

acquitted of the charges under section 420/406/34 of the Indian Penal

Code. Consequently, the accused persons are set at liberty forthwith.

The bail bonds of the acquitted accused person stands cancelled and

surety stands discharged.

31. Given under my hand and the seal of this Court on this the 13th

day of August, 2019.

                                                                         

(Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur

Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:
Narayan Chetri, Stenographer

                                          

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Sofiqul Hoque (PW-1)

Md. Nur Mahmmad (PW-2)

Md. Akkas Ali (PW-3)

Md. Mizanur Rahman (PW-4)

Md. Jalaluddin (PW-5)

Md. Abdul Kalam (PW-6)

Md. Akbar Ali (PW-7)

Inspector Narayan Patangia (PW-8)

Inspector Nirmal Chandra Biswas (PW-9)

PROSECUTION EXHIBIT

Ejahar (Ext-1) 

Charge-sheet (Ext-2)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                         
(Shri Narayan Kuri)

                   Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur

        

Page 19 of 19


