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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 247/2016
Under section 379 of the Indian Penal Code

State of Assam
        -Vs-

Sri Jirmia Pundihuni
S/O: Late Jihiskel Pundihuni
R/O: Torajuli
P/S: Laluk
District: Lakhimpur, Assam

                                                                .……..Accused  person

 

Date of framing charge : 27.05.2016

Date of recording evidence : 20.09.2016, 18.11.2017, 

  02.02.2019, 02.07.2019, 

  05.08.2019, 29.08.2019

Statement u/s 313, Cr.P.C. recorded on : 29.08.2019

Date of argument : 29.08.2019

Date of judgment : 29  .08.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Ajit Nath, Legal Aid Counsel, for the accused person

J  U  D  G  M  E  N  T

1. This case has arisen from an ejahar lodged on 01.02.2016 by

informant  Sri  Prasanta  Deka  Baruah  before  the  Officer-in-charge  of

Laluk Police Station. It is alleged in the ejahar that at about 7:30 PM on

31.01.2016, while accused Sri Jirmia Pundihuni was loosening the rope
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of the tethered cow in the cowshed of the informant he was caught

red-handed.  That  apart,  the  accused  had  brought  a  calf  from  the

cowshed of Sri Ratul Bora and tied it in the courtyard of the informant

and he confessed the said fact. Immediately, the informant informed

the police and the police came and the accused person was handed

over to the police. Hence, the case.

2.  The Officer-in-charge of Laluk Police Station, after receiving the

ejahar registered a case vide Laluk P.S Case No. 29/2016 under section

379 of the Indian Penal Code and got the investigation into the case

commenced.  The  investigating  officer,  after  completing  the

investigation, submitted charge-sheet under section 379 of the Indian

Penal Code against the accused person Sri Jirmia Pundihuni to stand

trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 379 of the Indian Penal Code was taken as per section 190(1)

(b) of the Code of Criminal Procedure. Necessary copies were furnished

to  the  accused person  as  per  section  207  of  the  Code  of  Criminal

Procedure after his appearance before the Court. After considering the

materials on record and hearing both the sides, charge under section

379 of the Indian Penal Code was framed in writing against the accused

person. The charge was read over and explained to the accused person

to which he pleaded not guilty and claimed to be tried. 

4. During the trial,  the prosecution examined altogether 9 (nine)

witnesses namely Sri  Prasanta Deka Baruah (PW-1), Sri  Ananta Bora

(PW-2),  Sri  Ratul  Borah (PW-3),  Sri  Jayanta Deka Baruah (PW-4),  Sri

Rebot Bora (PW-5), Sri Sarbananda Deka Baruah (PW-6), Sri Babul Bora

(PW-7), Sri Maniram Kataki (PW-8), Sri Dharmendra Kataki (PW-9) and

exhibited 2 (two) documents (Shown in the Annexure appended below).

After the closure of the prosecution evidence the accused person was

examined under section 313 of the Code of Criminal Procedure wherein

he denied the incriminating materials put to him from the evidence of
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the witnesses and declined to adduce evidence in their defence. Both

the sides advanced their respective arguments in this case.

POINT FOR DETERMINATION :

5. The point which is required to be determined for a just decision

of this case is as follows:

Whether accused Jirmia Pundihuni, at 7:30 PM on 31.01.2016, at

village  Pachim  Laluk  under  Laluk  Police  Station,  intending  to  take

dishonestly  moveable  property  i.e.  a  cow  and  a  calf  out  of  the

possession  of  informant  Prasanta  Deka  Baruah  and  Ratul  Bora

respectively  from their  cowshed,  without  their  consent,  moved  that

property in order of such taking, and thereby committed an offence

punishable under section 379 of the Indian Penal Code ?

DISCUSSION, DECISION AND REASONS THEREFOR: 

6. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the point for discussion.

7. PW-1 Sri Prasanta Deka Baruah, informant, has stated that on

the night of occurrence he heard sound in his cowshed and as such he

went  there  and  found  his  cow  in  loosened  condition  and  saw  the

accused some distance away from his cowshed and on suspicion he

lodged  an  ejahar  against  the  accused  person.  Ext-1  is  the  ejahar

wherein  Ext-1(1)  is  his  signature.  In  his  cross-examination,  he  has

stated that the cow may also have loosened the rope on being frighten

by seeing snake, frog etc. His cow was inside the cowshed in loosened

condition. The accused used to do cultivation in 'adhi' (share) basis and

he used to visit their house. The case was filed against the accused on

suspicion.  

8. PW-2 Sri Ananta Borah, an independent witness, has stated that

on  the  following  day  of  the  occurrence  he  had  heard  that  on  the
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previous  day  evening  a  cow  of  the  informant  was  found  in  freed

(loosened) condition in the cowshed of the informant and the accused

was found present in the courtyard of the informant. He came to the

house of the informant on the following day after hearing the same.

The police had also come to his house. On being asked by the police,

he put his signature on a piece of paper. Ext-2 is the said paper, Ext-

2(1)  is  his  signature.  The  police  brought  the  accused  with  them

suspecting him to be a thief. In his cross-examination, he has stated

that he did not witness the occurrence and did not hear that the cow of

the informant had gone outside of the house of the informant.

9. PW-3 Sri  Ratul  Bora,  an independent witness,  has stated that

after returning from his work, hearing hue and cry from the house of

Prasanta Deka Baruah,  he went there and came to know about the

theft of a cow. Later on, police recovered the said cow and seized the

same. He put his signature in the seizure list. Ext-2 is the seizure list,

Ext-2(2) is his signature. In his cross-examination, he has stated that

he does not know anything about the occurrence.

10. PW-4 Sri Jayanta Deka Baruah, younger brother of the informant,

has stated that he was told by his wife over phone that a theft had

occurred in the house of his elder brother. His wife clarified him that

nothing was stolen from inside the house of his elder brother. He also

called his elder brother who also iterated that nothing was stolen from

his house.

11. PW-5 Sri Rebot Bora, an independent witness, has stated that on

hearing hue and cry from about half a kilometer away from his house

he went to the place of occurrence and found that the accused person

was kept tied in a tree and about 15/20 persons had assembled there.

He heard that the accused had stolen a cow but he had not seen the

accused stealing the cow. He had not seen any cow at the place of

occurrence. In his cross-examination, he has stated that on hearing hue

and cry he went to the place of occurrence. He did not see any cow at

the place of occurrence nor did he see the accused stealing any cow.
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The police did not examine him. He does not know if there was any

previous dispute between the informant and the accused. He also does

not know if the informant lodged this case against the accused  arising

out of previous grudge. 

12. PW-6  Sri  Sarbananda  Deka  Baruah,  elder  brother  of  the

informant, has stated that at the time of occurrence while he was in his

shop a person named Ratul of their village made a phone call to him

informing  him  that  theft  had  occurred  in  the  house  of  his  brother

Prasanta Deka and as such he closed his shop and went to the house of

his brother. In the mean time, the police had taken away the thief in a

vehicle. He heard that a cow was stolen from the house of his brother.

He does not know from where the stolen cow was recovered. In his

cross-examination, he has stated that he had not seen the accused

stealing the cow. The police did not record his statement. 

13. PW-7 Sri Babul Bora, an independent witness, has stated that on

the day of occurrence while he was returning from the place of his work

to his house, on the way in front of the house of informant he saw

police  and  gathering  of  people.  The  police  had  apprehended  the

accused.  He  heard  from  the  villagers  that  the  accused  had  freed

(loosened) a cow from the house of Ratul Bora, but he could not steal

the cow and got apprehended. The owner of the cow was Ratul Bora. In

his cross-examination, he has stated that he had not seen the accused

freeing or stealing the cow.  He does not know the colour of the cow. 

14. PW-8 Sri  Maniram Kataki,  an independent  witness,  has stated

that  at the time of the occurrence he was at Narayanpur. He heard

that the accused had loosened/free a cow from the house of  Babul

Deka Bora . Later on, he heard that the cow and the accused were

found in different places. In his cross-examination, he has stated that

he had only head about the occurrence.

15. PW-9 Sri Dharmendra Kakati, an independent witness, has stated

that at the time of the occurrence he was not present. Later on, he

heard from his family members that the accused had stolen the cow of
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Prasanta Deka Baruah, but the accused could not take the cow. In his

cross-examination, he has stated that at the time of occurrence he was

present in his shop. He does not remember the date of occurrence. He

had not seen the occurrence. The cow was not stolen, it was in the

house. 

APPRECIATION OF EVIDENCE

16. The evidence of  the above witness reflects  that  PW-2 Ananta

Baruah,PW-4 Jayanta Deka Barua,PW-5 Rebot Baruah,PW-6 Sarbananda

Deka  Barua,  PW-7  Babul  Bora,PW-8  Maniram  Kataky  and  PW-9

Dharmendra  Kakati  are  all  hearsay  witnesses  and  none  of  them

witnessed the accused loosening the tethering rope from around the

neck of the cow of informant PW-1 Prasanta Deka Baruah. In fact, PW-1

Sri Prasanta Deka Baruah, has admitted in the evidence that he lodged

the case out of suspicion. According to him, accused being his tenant

to  till  his  land  used  to  frequent  his  house  and  on  the night  of

occurrence upon hearing sound in his cowshed when he reached there

he found his cow in loosened condition and saw the accused at some

distance. He conjectured that the cow may also have loosened the rope

on being frighten by seeing snake, frog etc. and none of the cows had

left  the cowshed. So,  because of  the presence of  accused near the

cowshed at the time of occurrence, might have created a suspicion in

the  mind  of  the  informant  about  his  involvement.  But  suspicion

however grave may not take the place of any concrete evidence. 

17. Further, there is also an allegation that accused had stolen a calf

from the cowshed to PW-3 Ratul Bora but he (PW-3) has not uttered a

single word on this aspect. So, I am of the conclusive opinion that the

prosecution  has  failed  to  prove  the  fact  that  accused  was  indeed

moved a cow from the cow-shed of informant Prasanta Deka Baruah or

Ratul Bora without their consent and as such the offence under section

379 of the IPC stands not proved against the accused.
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O R D E R

18. In  view of  the  above  discussion,  I  hereby  acquit  accused Sri

Jirmia Pundihuni from the charge under section 379 of the Indian Penal

Code and as such he is set at liberty forthwith. Considering the facts

and circumstances of the case, the bail bond of the acquitted accused

person shall remain valid for a further period of six months.

19. The seized article be disposed of in due course as per law.

20. Given under my hand and the seal of this Court on this the 29th

day of August, 2019.

                                                                         

 (Shri Narayan Kuri)
                    Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

    Continued………… (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Prasanta Deka Baruah (PW-1) 

Sri Ananta Bora (PW-2) 

Sri Ratul Borah (PW-3)

Sri Jayanta Deka Baruah (PW-4) 

Sri Rebot Bora (PW-5)

Sri Sarbananda Deka Baruah (PW-6) 

Sri Babul Bora (PW-7)

Sri Maniram Kataki (PW-8) 

Sri Dharmendra Kataki (PW-9)

PROSECUTION EXHIBIT

Ejahar (Ext-1) 

Seizure list (Ext-2)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                         
          (Shri Narayan Kuri)

                   Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur

Transcribed and typed by me:
Narayan Chetri, Stenographer
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