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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 291/2012
Under section 386 of the Indian Penal Code  

  State of Assam
          -Vs-

1. Md. Nasimuddin Ahmed
S/O: Late Faizuddin Ahmed
R/O: Khutakotia
P/S: North Lakhimpur
District: Lakhimpur, Assam

2. Sri Durna Borgohain
S/O: Late Nabin Borgohain
R/O: Japisojiya
P/S: North Lakhimpur
District: Lakhimpur, Assam

                                                                     .…….. Accused persons

Date of framing charge : 16.01.2013

Dates of recording evidence of PWs : 06.04.2013, 03.09.2013,

  19.10.2013, 07.11.2013,

  28.12.2016, 06.11.2017,

  03.04.2018

Statement u/s 313, Cr.P.C. recorded on : 28.05.2018

Date of argument : 24.07.2019

Date of judgment : 07.08.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Arup Borah and Smti. Minakhi Dutta Gohain Baruah, Advocate, for

the accused persons

J  U  D  G  M  E  N  T
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1. The prosecution case, in brief, is that, on 04.03.2012 informant

Sri Shyamal Deb Barmah lodged an ejahar before the Officer-in-charge

of North Lakhimpur Police Station alleging therein that on 03.03.2012

informant along with Motilal Das and Ikram Hussain, drivers of  truck

bearing registration no.  AS-25-4071 and AS-01-DC/1826 brought  FCI

rice by loading in their trucks from Hojai of Nogoan district to deliver

the same at FCI Godown, North Lakhimpur and accordingly at about

11:30  PM  they  stopped  their  trucks  in  front  of  FCI  godown,  North

Lakhimpur and at that time 6/7 boys armed with 'dao' and 'khukuri'

forcibly took away 10 (ten) bags of rice from their trucks by unloading

the  same  in   pull-cart  (‘thalla’)  by  placing  'dao'  on  their  necks.

Thereafter, at about 3:30 AM again 6/7 nos. of boys looted  11 (eleven)

bags  of  rice  from  the  truck  bearing  registration  no.  AS-09-C/3161.

Hence, the case.

2. After receiving the ejahar, the Officer-in-charge, North Lakhimpur

Police Station, registered a case being North Lakhimpur Police Station

Case No. 136/2012 under section 386 of the Indian Penal Code and got

the investigation into the case commenced. The investigating officer,

after  completing  the  investigation,  submitted  charge-sheet  under

section  386  of  the  Indian  Penal  Code against  accused  persons  Md.

Nasimuddin Ahmed, Sri Durna Borgohain and Md. Sajaruddin Ahmed to

stand trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 386 of the Indian Penal Code was taken as per section 190(1)

(b) of the Code of Criminal Procedure. It is pertinent to mention here

that Md. Sajaruddin Ahmed filed petition stating therein that he was

juvenile at the time of occurrence and accordingly, after conducting

inquiry Md. Sajaruddin Ahmed was hold as a juvenile in conflict with

law and his case was split up and forwarded to the learned Principal

Magistrate,  Juvenile  Justice  Board,  Lakhimpur,  North  Lakhimpur.

Thereafter,  necessary copies were furnished to the accused persons

Md. Nasimuddin Ahmed and Sri Durna Borgohain as per section 207 of
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the  Code  of  Criminal  Procedure  after  their  appearance  before  the

Court. After considering the materials on record and hearing both the

sides, charge under section  386 of the Indian Penal Code was framed

in writing against the accused persons. The charge was read over and

explained to the accused persons to which they pleaded not guilty and

claimed to be tried.

Point for determination

4. The point which is required to be determined for a just decision

of this case is as follows:

(i) Whether the accused persons at about 11:30 PM on 03.03.2012

and at about 3:30 AM on 04.03.2012, in front of the FCI Godown, North

Lakhimpur,  under  North  Lakhimpur  Police  Station,  intentionally  put

Shymal Deb Barmah, Motilal Das and Ikram Hussain, drivers of  truck

bearing registration no. AS-25-4071, AS-01-DC/1826 and AS-09-C/3161

in  fear  of  death,  armed with  deadly  weapon like  'dao'  and thereby

dishonestly  induced  them  to  deliver  21  (twenty  one)  bags  of  rice

carried by them in  their  trucks in  order  to  deliver  the same at  FCI

Godown,  North  Lakhimpur,  and  thereby  committed  an  offence

punishable under section 386 of the Indian Penal Code ?

5. During the trial, the prosecution examined as many as 8 (eight)

witnesses, namely, Md. Azaruddin Ahmed (PW-1), Sri Umesh Borgohain

(PW-2), Smti. Ranu Borgohain (PW-3), Sri Troilukya Borgohain (PW-4),

Sri  Rubul  Bhuyan  (PW-5),  Sri  Shymal  Deb  Barmah  (PW-6),  Sri

Budheswar Bora (PW-7), Sri Ajit Kumar Bhuyan (PW-8) and exhibited 5

(five) documents (Shown in the Annexure appended below). After the

closure  of  the  prosecution  evidence  the  accused  persons  were

examined under section 313 of the Code of Criminal Procedure wherein

they denied the incriminating materials put to them from the evidence

of the witnesses and declined to adduce evidence in his defence.
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6. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREFOR:

7. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the point for discussion.

8. PW-1 Md. Azaruddin Ahmed has stated that about one year back

(from 06.04.2013) police seized rice and he put his signature in the

seizure list. Ext-1 is the seizure list wherein Ext-1(1) is his signature. In

his  cross-examination,  he  has  stated  that  the  rice  was  seized  in

presence of Investigating Officer. In his house, he along with his father,

elder  brother  Nasiruddin  Ahmed,  and  two  brothers  Sajaruddin  and

Baharuddin used to stay together. He conceded that his elder brother

has a grocery shop and that he used to drive tempo vehicle.   

9. PW-2 Sri Umesh Borgohain has stated that that about one year

ago(from 03.09.2013) at night police went to his house and woke him

up from his sleeping. He has denied the suggestion of the prosecution

that the police recovered 10 (ten) bags of rice from their granary which

was kept by his brother Sri Drona Borgohain.

10. PW-3 Smti. Ranu Borgohain has stated that she knows nothing

about the occurrence.

11. PW-4 Sri Troilukya Borgohain deposed that about one year ago

(from 07.11.2013) while  he was sleeping in  house police  came and

asked him to put his signature on a white paper and accordingly he put

his signature thereon. Ext-2 is the seizure list wherein Ext-2(1) is my

signature. 

12. PW-5 Sri Rubul Bhuyan has stated that about 1½ year ago (form

07.11.2013), at about 10:00 PM, he met police along with their vehicle
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and police told him that they have arrested a person in connection with

theft of rice from FCI godown and thereafter police asked his name and

address.

13. PW-6 Sri Shymal Deb Barmah, informant-cum-victim, has stated

that the occurrence took place in the year 2012 he had brought rice

loaded on his truck from Hojai FCI to Lakhimpur FCI. Two other trucks

loaded with rice were also came with him. They reached Lakhimpur FCI

at 12:00 midnight/ 1:00 AM. After keeping their rice loaded trucks while

they were taking meal at ‘Dhaba’ some boys showing ‘dao’ took away

ten bags of rice from his truck by loading in pull-cart (‘thalla’). On the

following morning, he informed about the occurrence to the police. Ext-

3 is the ejahar lodged by him wherein Ext-3(1) is his signature. The

other two informants are the drivers of other accompanying trucks. He

heard that police recovered 10 bags of rice but he did not know from

whom the police recovered the rice. Ext-1 is the seizure list wherein

Ext-1(2) is his signature. In his cross-examination, he has stated that

he had seen the rice at the police station and he put is signature in Ext-

1 at the police station. But he could not know from whom the rice were

recovered. 

14. PW-7 Sri Budheswar Borah, Investigating Officer, has stated that

on 04.03.2012, he was working as Attached Officer at North Lakhimpur

Police Station. On that day, Officer-in-charge of North Lakhimpur Police

Station had received telephonic information from a truck driver Pobitra

Chetry to the effect that a group of 6/7 persons had forcibly unloaded

and taken away 10 bags of rice from two trucks by showing 'dao'. After

effecting a G.D. Entry (G.D. Entry No. 132 dated 03.03.2012, at night

12:10 AM) in that connection, the Officer-in-charge of North Lakhimpur

Police Station entrusted him to investigate the matter. Accordingly, at

12:00 AM, he proceeded to the spot along with the staff and at 12:40

AM he reached the spot and met the said Pobitra Chetry, examined him

and recorded his  statement.  He  also  examined the  other  witnesses

present  there,  namely,  Motilal  Das  and  Shyamal  Debo  Barma  and
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recorded their statements. Thereafter, following the trail of rice on the

ground, he along with is staff reached the house of Nasiruddin Ahmed

at Khutakotia Gaon. Searching his house, they recovered 10 bags of

rice  from there and he  seized them at  that  place.  Thereafter,  they

brought Nasiruddin Ahmed and his son Sajaruddin Ahmed, along with

the seized 10 bags of rice, to the police station for interrogation. On the

following  morning,  Shyamal  Deb  Barmah,  Motilal  Das  and  Ikram

Hussain lodged an ejahar at the police station. The Officer-in-charge of

North Lakhimpur Police Station registered a case and entrusted SI Ajit

Bhuyan to investigate the case. Thereafter, he handed over the MCD

(miscellaneous  case  diary)  to  the  I/O.  In  his  cross-examination  (for

accused  Md.  Nasimuddin),  he  has  stated  that  in  Ext-1,  there  is  no

signature  of  accused  Nasimuddin  Ahmed.  His  signature  is  also  not

there in Ext-1. The digit 4 in the date is written over whitener in Ext-1.

There is no hyphen between 4 and 3. He did not mention in Ext-1 that

he reached the house of Nasimuddin by following the trail of rice on the

ground.  Along  with  accused  Nasimuddin,  he  had  brought  his  son,

namely,  Sajaruddin.  He  examined  Azaruddin  as  witness.  While

examining Azaruddin, he did not mention his name as Azaruddin alias

Sajaruddin.  (PW-7 answering to Court question has stated that

Sajaruddin  and  Azaruddin  are  the  same  person)  He  did  not

enquire how many sons Nasimuddin had. In Ext-1, he did not mention

from which specific place in the house of Nasimuddin, the 10 bags of

rice were seized. Azaruddin was aged 21 years. Accused Nasimuddin is

an aged person. As per ejahar, 6/7 boys had come with 'khukuris' in

their hands. During investigation, he did not get any person in support

of the fact that Nasimuddin had taken away the rice from the spot.

After  reaching  the  house  of  Nasimuddin,  he  wake  up  accused

Nasimuddin along with his family. He also did not examine the wife of

accused Nasimuddin. The seized rice was handed over to the driver

Motilal  Das  and Shymal  Debo Barmah on  their  zimma.  He  had not

verified  if  there  is  any  shortage  of  rice  in  their  trucks.  He  had not
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seized any paper of the truck to ascertain the quantity of rice in both

the trucks.   

15. PW-8  Sri  Ajit  Kumar  Bhuyan,  Investigating  Officer,  has  stated

that on 04.03.2012, he was working as TSI in North Lakhimpur Police

Station. On that day, one Shyamal Debo Barmah lodged an ejahar at

North  Lakhimpur  Police  Station.  The  Officer-in-charge  of  North

Lakhimpur Police Station registered a case and entrusted him with the

investigation  of  the  case.  Thereafter,  first  of  all,  he  examined  the

informant finding him at the place station and proceeded to the place

of occurrence. He inspected the place of occurrence and prepared a

sketch map of the same. Ext-4 is the sketch-map wherein Ext-4(1) is

his signature. Then, he returned to the police station. He has further

stated  that  on  the  previous  night,  ASI  Sri  Budheswar  Bora  had

apprehended two accused persons,  namely,  Nasimuddin Ahmed and

Sajaruddin Ahmed and seized 10 bags of rice from the house of the

accused Nasimuddin Ahmed. He interrogated both the accused persons

present at the police station. Finding incriminating materials against

both of them, he arrested both of them and forwarded them to the

Hon'ble Court on 04.03.2012. On 05.03.2012, he learnt from reliable

sources that more 10 bags of stolen FCI rice were lying in the house of

one Umesh Borgohain of village Gohaingaon. He along with staff went

to the house of Umesh Borgohain and seized 10 bags of rice from the

'Bharal-ghar' (granary) of Umesh Borgohain. He brought the seized rice

and also Umesh Borgohain to the police station for interrogating him.

On interrogating Umesh Borgohain, he came to know that his younger

brother Durna Borgohain was in fact involved in the occurrence and as

Umesh Borgohain assured that he would produce his younger brother

at  the  police  station,  he  allowed him to  go.  On  07.03.2012,  Durna

Borgohain surrendered at the police station. He interrogated him and

thereafter arrested him in connection with this case and forwarded him

to the Hon'ble Court. After completing the investigation, he submitted

charge-sheet  u/s  386  of  the  IPC  against  the  accused  persons

Nasimuddin Ahmed and Durna Borgohain and the juvenile Sajaruddin
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Ahmed. Ext-2 is the seizure list wherein Ext-2(1) is his signature. Ext-5

is  the  charge-sheet  wherein  Ext-5(1)  is  his  signature.  In  his  cross-

examination (for accused Durna Borgohain), he has stated that Durna

Borgohain and Umesh Borgohain used to reside in separate houses. In

his cross-examination (for accused Nasimuddin Ahmed), he has stated

that  as  a  matter  of  rule,  the  signature  of  the  person  from  whom

something is seized has to be taken on the seizure list and a copy of

the seizure list is to be given to him. In Ext-1 seizure list, the signature

of Nasimuddin Ahmed is not there. In Ext-1, it is not mentioned that a

copy  of  the  seizure  list  (Ext-1)  is  supplied  to  accused  Nasimuddin

Ahmed. He did not seize any challan of the two trucks mentioned in the

ejahar to verify how many bags of rice were loaded on the trucks from

the FCI godown. He did not verify the shortage of rice bags from the

two trucks mentioned in the ejahar. 

APPRECIATION OF EVIDENCE

16. PW-6 Sri Shymal Deb Barmah, informant-cum-victim, has stated

that the occurrence took place in the year 2012 when he came to the

FCI Lakhimpur transporting rice in his truck from the FCI Hojai.  Two

other trucks loaded with rice were also came with him. They reached

Lakhimpur FCI at 12:00 midnight/ 1:00 AM and parking their truck while

they had been taking meal at “Dhaba” some boys putting them under

fear by showing ‘dao’ to them, took away ten bags of rice from his

truck  by  loading  the  same  in  a  pull-cart  (‘thela’).  On  the  following

morning, he along with two other drivers of truck informed about the

occurrence  to  the  police  by  lodging  Ext-3  ejahar.  Subsequently,  he

heard that police recovered 10 bags of rice but he did not know from

whom the police recovered the rice. Ext-1 is the seizure list wherein

Ext-1(2) is his signature. 

17. Thus,  being  an  informant  and  also  the  person  to  whom  the

miscreants  putting fear  had taken away the rice,  PW-6 Syamal  Deb

Barmah could not state who was the miscreants and from where the
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rice  were  recovered.  So,  now  let’s  turn  into  the  evidence  of  other

witnesses.

18. PW-1 Md. Azaruddin Ahmed, a seizure witness, has averred that

police indeed seized rice in presence of the investigating officer and he

put his signature in the Ext.1 seizure list. He has clarified that his elder

brother  Nasiruddin  Ahmed  had  a  grocery  shop.  PW-2  Sri  Umesh

Borgohain has stated that about one year ago (from 03.09.2013) at

night police came to his house and woke him up from his sleeping but

he  has  denied  the  suggestion  of  the  prosecution  that  the  police

recovered 10 (ten) bags of rice from their granary which was kept by

his brother accused Drona Borgohain. Same thing happened with PW-4

Sri  Troilukya Borgohain  because police  also had also  woken him up

from the sleep and asked him to put his signature on a blank paper.

19. PW-3 Smti. Ranu Borgohain knows nothing about the occurrence.

Police met PW-5 Sri Rubul Bhuyan at 10 PM some 1½ year ago (form

07.11.2013),  and  informed  him  about  the  arrest  of  a  person  in

connection with the theft of rice from FCI godown and thereafter asked

his name and address.

20. PW-7 Sri Budheswar Borah, Investigating Officer, came to know

of the occurrence on 04.03.2012, and after effecting a G.D. Entry (G.D.

Entry No. 132 dated 03.03.2012, at night 12:10 AM) he proceeded to

the spot along with the staff and at 12:40 AM he reached the spot and

after recording the statement of the informants he followed the trail of

rice  on  the  ground,  which  lead  them  up  to  the  house  of  accused

Nasiruddin Ahmed at Khutakotia Gaon and consequent recovery and

seizure of 10 bags of rice from there. He thereupon, brought accused

Nasiruddin  Ahmed  and  his  son  Sajaruddin  Ahmed,  along  with  the

seized 10 bags of rice, to the police station for interrogation. But he

admittedly had not taken any signature of accused Nasimuddin Ahmed

nor he put his own signature in Ext-1 Seizure List and that whitener

was applied on the date and thereafter digit  4 was applied without
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putting any hyphen in between to make any sense as to the framing of

date. He also did not mention in Ext-1 Seizure List that he reached the

house  of  accused  Nasimuddin  by  following  the  trail  of  rice  on  the

ground. As per ejahar, 6/7 boys had come with 'khukuris' in their hands

but during investigation, he did not get any person in support of the

fact that Nasimuddin had taken away the rice from the spot. The seized

rice  was  handed  over  to  the  driver  Motilal  Das  and  Shymal  Debo

Barmah on their zimma. He did not verify if there was any shortage of

rice in their trucks and had the support of any paper to this regard. 

21. PW-8 Sri Ajit Kumar Bhuyan, another Investigating Officer, acting

on a tip off on 05.03.2012, that more 10 bags of stolen FCI rice had

been lying in the house of one Umesh Borgohain of village Gohaingaon,

he along with staff went to the house of Umesh Borgohain and seized

10 bags of rice from his 'Bharal-ghar' (granary) and brought the seized

rice  and  Umesh  Borgohain  to  the  police  station.  On  interrogating

Umesh Borgohain, he came to know that his younger brother Durna

Borgohain was in fact involved in the occurrence who on 07.03.2012,

surrendered  at  the  police  station.  In  his  cross-examination   he  has

stated that as a matter of rule, the signature of the person from whom

something is seized has to be taken on the seizure list and a copy of

the seizure list is to be given to him. In Ext-1 seizure list, the signature

of Nasimuddin Ahmed was not taken. He admittedly did not seize any

challan of the two trucks mentioned in the ejahar to verify how many

bags of rice were loaded on the trucks from the FCI godown. He did not

verify the shortage of rice bags from the two trucks mentioned in the

ejahar. 

22. Thus none of the seizure witnesses have supported the fact that

seized  rice  bags  were  recovered  from  the  possession  of  accused

Nasimuddin Ahmed or Durna Borgohain.  The core documents of the

prosecution case i.e Ext.2 Seizure List which palpably shows that 10

(ten)  bags  of  rice  was  seized  from  the  granary  of  one  Umesh

Borgohain, brother of accused Durna Borgohain, but how the rice kept
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in the granary of Umesh Borgohain could have any link with alleged

theft committed by Durna Borgohain seems to be unfounded by the

prosecution. If Durgna Borgohain would have committed theft of those

rice bags and kept in the granary of Umesh Borgohain, then he would

have been receiver of the stolen goods.  Similarly Ext.1 Seizure List

does  not  contain  the  signature  neither  of  the  person  from  whose

possession it was recovered nor of the I/O.  FCI rice bags contains rice

of  different  brands.  But  given  the  fact  that  the  brother  of  accused

Nasimuddin had a grocery shop and that the rice recovered from the

granary of Umesh Borgohain, as such whether the seized rice were of

the FCI could have been easily ascertained had those rice were being

examined by  expert.  But  the  prosecution  case  falters  firstly  on  the

aspect as to whether the seized rice bags belongs to the FCI or not, for

the  reason  that  both  the  I/Os  had  not  verified  the  Challans  for

transporting the rice. Secondly, the Ext.1 Seizure List is full of flaws as

it does not contain the signature of the accused person, although the

I/O has admitted to have recovered it from the house of accused and

brought both accused and seized rice to the police station on the night

of the occurrence itself. The Ext.1 seizure List has alteration in dates

and also do not contain the signature of the I/O which creates as doubt

in its due execution.

23. Given the fact that none of the seizure witnesses have supported

the fact of the seizure; that the prosecution has failed to prove that the

recovered rice bags were of the FCI in the absence of any expert report

of the FCI official; and that the seizure lists are prepared in a faulty

manner, leads me to believe that prosecution has failed to prove its

case beyond all reasonable doubt and as such point for determination

is decided in negative against the prosecution.  

O R D E R

24. In view of the above discussion, I hereby acquit accused persons

Md.  Nasimuddin  Ahmed  and  Sri  Durna  Borgohain  from  the  charge
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under section 386 of the Indian Penal Code and as such they are set at

liberty forthwith.

25. The bail-bonds of the  acquitted accused persons shall remain in

force for a further period of six months.

26. Seized articles be disposed of in due course as per law.

27. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court, today on this 7th day of August, 2019

under the hand and seal of this court.

                                                                         

(Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:
Narayan Chetri, Stenographer
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…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Azaruddin Ahmed (PW-1)

Sri Umesh Borgohain (PW-2)

Smti. Ranu Borgohain (PW-3)

Sri Troilukya Borgohain(PW-4)

Sri Rubul Bhuyan (PW-5)

Sri Shymal Deb Barmah (PW-6)

Sri Budheswar Bora (PW-7)

Sri Ajit Kumar Bhuyan (PW-8)

PROSECUTION EXHIBIT

Seizure list (Ext-1) 

Seizure list (Ext-2)

Ejahar (Ext-3)

Sketch map(Ext-4)

Charge-sheet (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                         
 (Shri Narayan Kuri)

                    Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur
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