
GR 316/2016

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 316/2016
Under section 448/294/352 of the Indian Penal Code

State of Assam

                      -Vs-

 Sri Mahendra Limbu 
S/O: Late Bhim Prasad Subba
R/O: Harmoti
P/S: Laluk
District: Lakhimpur, Assam    

                ...............Accused person

Date of offence explanation : 05.09.2016

Dates of recording evidence of PWs : 28.02.2017, 25.04.2017, 

                                                                          18.06.2018, 23.05.2019,

   21.06.2019                     

Dates of recording statement u/s 313, Cr.P.C : 09.07.2019

Date of argument : 17.07.2019

Date of judgment : 03.08.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Biswajit Ghosh, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The prosecution case, in brief, is that, on 09.02.2016 informant

Sri  Jirman Tamang lodged an ejahar before the In-charge of  Harmoti

Police Outpost under Laluk Police Station alleging that  at about 11:00

AM on  06.02.2016 accused Sri  Mahendra Limbu without  any  reason

entered his house and rebuked him by uttering slang/obscene words

and thereafter assaulted him with his hands and 'lathi' as a result he

sustained grievous injuries  on his body for which he had to undergo

medical  treatment.  The  accused  also  criminally  intimidated  the
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informant by threatening him to kill  him by engaging members of a

party.  Hence, the case.

2. On receipt of the ejahar, the In-charge of Harmoti Police Outpost

effected  a  G.D.  Entry  vide  Harmoti  O.P.  G.D.  Entry  No.  155  dated

09.02.2016 and forwarded the ejahar to the Officer-in-charge of Laluk

Police  Station  to  register  a  case  under  proper  section  of  law.  After

receiving  the  ejahar,  the  Officer-in-charge  of  Laluk  Police  Station

registered a case vide Laluk P.S. Case No. 43/2016 u/s 448/294/325/506

of  the IPC  and got  the investigation into the case  commenced.  The

investigating  officer,  after  completing  the  investigation,  submitted

charge-sheet  under  section  448/294/352  of  the  Indian  Penal  Code

against accused person Sri Mahendra Limbu to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 448/294/352 of the Indian Penal Code was taken as per section

190(1)(b)  of  the  Code  of  Criminal  Procedure.  The  accused  person

entered his appearance before the Court after receiving the summon.

Copies were furnished to the accused person as per provision contained

in section 207 of the Code of Criminal Procedure. The particulars of the

offence  under  section  448/294/352  of  the  Indian  Penal  Code  were

explained to the accused person to which he pleaded not guilty and

claimed to face the trial.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused person, at about 11:00 AM on 06.02.2016, at

village Harmoti, under Laluk Police Station, committed house trespass

by entering the house of informant Sri  Jirman Tamang with intent to

commit  an  offence,  and  thereby  committed  an  offence  punishable

under section 448 of the Indian Penal Code?

(b) Whether the accused person, at about 11:00 AM on 06.02.2016, at

village  Harmoti,  under  Laluk  Police  Station,  uttered  slang  words  to
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informant  Sri  Jirman  Tamang  in  or  near  the  public  place  to  the

annoyance  of  others,  and  thereby committed  an  offence  punishable

under section 294/34 of the Indian Penal Code?

(c) Whether the accused person, at about 11:00 AM on 06.02.2016, at

village Harmoti, under Laluk Police Station, assaulted or used criminal

force  to  informant  Sri  Jirman  Tamang,  and  thereby  committed  an

offence punishable under section 352 of the Indian Penal Code?

5. During  the  trial  the  Prosecution  side  examined  7  (seven)

witnesses, namely,  Sri Badal Bhowmik (PW-1), Sri Jirman Tamang (PW-

2),  Smti.  Lakhi  Subba  (PW-3),  Sri  Chakra  Bahadur  Rai   (PW-4),  Dr.

Sundhar Konwar (PW-5), ASI Tarun Saikia (PW-6), SI Jayanta Kumar Deka

(PW-7)  and  exhibited  4  (four)  documents  (Shown  in  the  Annexure

appended below).  After  the  closure  of  the  prosecution  evidence  the

accused person was examined under section 313, Cr.P.C. wherein he

denied the incriminating materials put to him from the evidence of the

witnesses and declined to adduce evidence in defence.

DISCUSSION, DECISION AND REASONS THEREOF:

6. The evidentiary facts that need to be appreciated in all the three

points are intertwined as such let me take up all these points together

for discussion for the sake of convenience.

7. PW-1  Sri  Badal  Bhowmik,  an  independent  witness,  has  stated

that  the  occurrence  had  taken  place  about  one  year  ago  (from

28.02.2017)  at  about  9:00-10:00  AM.  He  has  an  electronic  shop  at

Harmoti Bazar at the time of the occurrence he was opening his shop

and informant Jirman Tamang was sitting on the verandah near his shop

and was  talking  to  somebody  over  phone.  After  sometime,  accused

came there and rebuked Jirman Tamang by uttering foul/filthy words.

Thereafter both of them quarreled with each other and entered in the

house of Jirman Tamang situated near his shop. He heard hue and cry

from his shop and went to the house of Jirman Tamang and saw both of

them  physically  fighting  with  each  other  and  then  their  wives

intervened and stopped their fighting. In  his cross-examination, he has
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stated that the house of Jirman Tamang is situated behind the line of

shops and he is a tenant of the wife of of Sri Jirman Tamang.  

8. PW-2 Sri Jirman Tamang, informant-cum-victim, has stated that

the occurrence had taken place on 06.02.2016 at about 11:00 AM when

he was standing outside his house in the sun for drying his hair as he

had  applied  hair  dye.  Accused  Mahendra  Limbu,  whose  house  is

situated at some distance from his house, came in front of his house

and  abused  him  by  uttering  obscene/foul  words.  He  used  slang

language calling the name of mother. He threatened him to go inside

his house. He went inside his house when accused followed him and

accused called his wife over phone. Accordingly, wife of accused came.

He has further stated that two days earlier i.e. on 04.02.2016 he had

asked accused to pay the dues which he owed to one Smti. Payel Das,

Cashier in the SBI Harmoti as she asked him to tell the accused to pay

her dues. On that matter, the accused quarreled with him on the day of

occurrence. The accused thereafter assaulted him with his hand on his

face and left shoulder and threatened him to kill him. He went to the

police station and filed a case against the accused but the police asked

him to amicably settle the matter with the accused instead of filing a

case. He waited for three days to amicably settle the matter with the

accused, but he did not get in touch with him and so on 09.02.2016, he

lodged an ejahar against the accused. The police took him to doctor for

medical examination. Ext-1 is the ejahar, Ext-1(1) is his signature. In his

cross-examination, he has stated that he lodged the FIR at the Harmoti

Outpost which is about 200 meters away from his house. In the ejahar,

it  is  mentioned that  there  was  delay  in  filing the  ejahar  as  he was

undergoing  medical  treatment  but  he  clarified  to  have  not  been

required to be admitted in the hospital. According to hi, the Harmoti

PHC is about 300 meters away from his house. He admitted to have

monetary transaction with the accused. He has asserted that his house

is situated at the centre  of Harmoti and there are many shop in front of

his house. Three shops are on one side and three shops on the other

side and he has three shop rooms  of which he  let out one to Badal

Bhoumik. Though the police had taken him to the doctor for medical
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examination, but the doctor was not available in the Nursing Home and

so he was not examined by the doctor. 

9. PW-3 Smti. Lakhi Subba, wife of the informant, has stated that

the occurrence had taken place about two years ago (form 18.06.2018),

at about 10:00-11:00 AM, in their house. According to her, they have

two houses at Harmoti and the occurrence had taken place in their old

house while she was present in their new house and was taking bath,

when  she  received  a  phone-call  from  her  husband.  Her  husband

informed her that the accused had come to their old house and was

assaulting him. She immediately came to their old house and saw that

the accused was giving punches (fist blows) to her husband for which

her husband had sustained injury in his cheek which was bleeding. She

did not remember if the injury was in left or in right cheek. They used to

run a restaurant-cum-shop in their old house but the accused broke the

counter of their restaurant-cum-shop, a Laughing Buddha statue  and

also  rebuked  and  threatened  her  husband  and  her  by  uttering

unparliamentary  words  like  “maa  chikni,  jatha  and  tolai  ek  minute

lagdena uthouna ko laago” (He scolded with using derogatory words

towards the mother of informant and also stated that he would take

only one minute to abduct him) in Nepali  language. The wife of the

accused came to their old house and took away the accused from there.

Thereafter, her husband and she went to Harmoti Police Outpost where

her  husband  lodged an  ejahar.  The  police  sent  her  husband for  his

medical treatment. In her cross-examination, she has stated that their

two houses are at a distance of about 100 meters from each other and

in the same side of the road. Between their two houses there are shops

and houses of other people. She had not stated before the police that

they have two houses as the police had not asked her about the same.

The  police  had  noted  down  what  articles  had  been  broken  by  the

accused in their house. She did not know whether or not the police had

prepared  the  seizure  list  of  the  broken counter  of  Laughing Buddha

statue.  The names of  the shop-keepers  near  their  house are  Bharat

Shah, Binoy, Krishna and Badal. The shops of Bharat Shah and Binoy

are adjacent to their old house on both the sides. If any hue and cry

takes place in their house, Bharat Shah and Binoy would hear the same.

Page 5 of 13



 
GR 316/2016

6

When the occurrence was going on, nobody came to stop the same and

separate her husband and the accused from each other.  

10. PW-4 Sri Chakra Bahadur Rai, an independent witness, has stated

that  the occurrence had taken place in the house of Jirman Tamang and

at that time he was going to the house of his elder brother Chandra

Bahadur Limbu which is located on the backside of the house of Jirman

Tamang.  He  saw  accused  Mahendra  Limbu  coming  to  the  house  of

Jirman Tamang in angry mood and at that point of time, Jirman Tamang

was  sitting  in  front  of  his  house.  Thereafter,  the  accused  uttered

obscene  words  to  Jirmang  Tamang  as  “maaksuda,  besi  futoni

nedekhabi, sala uthhai loi jaam' (used derogatory comment towards the

mother  of  informant  and threatened to  abduct  him).  Thereafter,  the

accused pulled Jirman Tamang inside the latter's house by his hand and

saw from outside that the accused gave a fist blow to Jirman Tamang

below  his  eye  and  saw  cheek  of  Jirman  Tamang  was  bleeding.

Thereafter, there was a scuffle between both of them. He along with 2-3

other persons separated them from each other. The wife of Mahendra

Limbu came and took him away from there. Thereafter they also went

away from there. In his cross-examination, he has stated that he knows

Jirman Tamang and his  wife  Lakhi  Subba.  He  did  not  know accused

Mahendra  Limbu  from  before.  He  did  not  remember  the  date  of

occurrence but according to him it might be 3rd or 4th June, some two

years ago (from 18.06.2018). The police had examined him after 4-5

days of the occurrence and he had given statement before the police.

According to him, the accused had given fist blow to Jirman Tamang on

his right eye. According to him informant Jirman Tamang was wearing a

black and grey colored sporting vests at the time of occurrence and it

would have blood smear if his cheek had bled. But he was not aware if

the police seized the sporting vests or not as he was not shows the

sporting vest of Jirman Tamang on the date of his deposition before the

Court. He admitted to have not stated specifically the unparliamentary

words to the police which he has stated in his evidence on the date of

his deposition. He and Bim Bahadur Limbu had separated the fighting

between Jirman Tamang and the accused. He did not know the names

Page 6 of 13



 
GR 316/2016

7

of the two other persons who were present with them while stopping

the fighting.

11. PW-5 Dr. Sundhar Konwar, Medical Officer, has stated that he had

examined one Sri Jirman Tamang at 12 O’clock in the daytime on 6.2.16

and found no injury on his person. Ext-2 is the medical report wherein

Ext-2(1) is his signature.  

12. PW-6  ASI  Tarun  Chetry,  Investigating  Officer,  has  stated  that

during the course of investigation, he examined the informant at the

police  outpost  and  recorded  his  statement,  visited  the  place  of  the

occurrence  and  prepared  a  sketch  map  of  the  same,  recorded  the

statements of the witnesses found at and around the P.O., arrested the

accused  and  released  him  on  bail  as  the  registered  sections  were

bailable  and  on  completion  of  the  preliminary  investigation  he

submitted  the case diary to the then I/C of Harmoti Police Outpost SI

Budhin  Pegu,  but  subsequently  SI   Jayanta  Deka  submitted  charge-

sheet  against  the  accused  under  section  448/294/352  of  the  Indian

Penal Code. Ext-3 is the sketch-map of the place of the occurrence. In

his  cross-examination,  he has  stated  that  he had not  examined the

persons whose names are marked as A, B, C, D and E in Ext-3 (sketch-

map) and has not shown any reason for their non-examination. In Ext-3

(sketch-map) there is no mention about the distance and direction of

the Harmoti Outpost from the place of occurrence. He prepared Ext-A

(bail-bond of the accused) on the following day of the occurrence. There

was delay in lodging Ext-1 (ejahar) as the informant was under medical

treatment. He had not examined the injured by any doctor. 

13. PW-7 SI  Jayanta  Kumar  Deka,  Investigating Officer,  has  stated

that the previous I/O ASI Tarun Saikia handed over the case diary to him

after  completing  the  preliminary  investigation  and  thereafter  he

collected the medical report of the victim and on being satisfied with

the investigation conducted by ASI Tarun Saikia he submitted charge-

sheet under section 448/294/352 of the Indian Penal Code against the

accused. Ext-4 is the charge-sheet wherein Ext-4(1) is his signature. In

his cross-examination, he has stated that in Ext-2 Medical report, there
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is no mention about the P.S case reference or G.D.E. reference. Since

previous I/O was an ASI of Police as such after completion of preliminary

investigation he could submit his Case Diary to the In-charge of the

Outpost. Along with the Case Diary he also received the sketch map of

the place of the occurrence. He did not take any step for recording the

statements of the witnesses whose names figured in Ext-3 sketch map. 

APPRECIATION OF EVIDENCE

14. It has elicited from the testimony of PW-5 Dr. Sundhar Konwar,

Medical Officer, that on 6.2.16 at 12 O’clock in the day time when he

examined one Sri Jirman Tamang he found no injury on his person. PW-2

Sri Jirman Tamang, informant-cum-victim, has stated that at the time of

the occurrence accused Mahendra Limbu, came in front of his house

and abused him by uttering obscene/foul words even name calling his

mother and assaulted him with his hand on his face and left shoulder

and threatened him to kill him.

15. PW-1 Sri Badal Bhowmik, a tenant of PW-2 Jirman Tamang saw

that at the time of the occurrence informant Jirman Tamang was sitting

out side his house when accused Mahendera Limbu came there and

rebuked Jirman Tamang by uttering foul/filthy words. Thereafter both of

them quarreled with each other  and entered in  the house of  Jirman

Tamang situated near his shop. He heard hue and cry from his shop and

went to the house of Jirman Tamang and saw both of them physically

fighting with each other and then their wives intervened and stopped

their  fighting.  PW-3  Smti.  Lakhi  Subba,  wife  of  the  informant,  has

corroborated the above version of PW-1 Badal Bhowmick, as she had

come to the place of the occurrence on getting phone call  from her

husband Jirman (PW-2) and saw that the accused was giving punches

(fist blows) to her husband and that her husband’s cheek was bleeding.

16. PW-4 Sri Chakra Bahadur Rai, an independent witness, had also

came to the place of the occurrence as he was proceeding to the house

of his brother and saw accused  Mahendra Limbu coming to the house

of  Jirman Tamang in  angry  mood and informant  Jirman  Tamang  was

sitting in front of his house. Thereafter, the accused uttered obscene
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comment against the mother of informant and threatened to abduct

him and thereupon took informant inside the house by pulling his hand

and gave a fist blow to Jirman Tamang below his eye and saw cheek of

Jirman Tamang was bleeding. Subsequently he along with 2 or 3 other

persons and the wife of accused had separated the accused from the

scuffle.

17. Thus, the above evidence makes it clear that at the time of the

occurrence  informant Jirman Tamang was outside his house and this

fact has the corroboration of PW-1 Jirman Tamang, PW-2 Badal Bhomick,

and PW-4 Chakra Bahadur Rai. Both PW-2 Badal Bhowmick and PW-4

Chakra Bahadur Rai had seen accused Mahendra Limbu coming in the

front of the house of Jirman Tamang. PW-4 Chakra Bahadur Rai and PW-

2 Jirman Tamang have corroborated the fact that accused used abusive

language pertaining to name calling of mother of informant and also a

threat to abduct the informant. PW-1 Badal Bhowmick has corroborated

the fact by saying that accused had used filthy words. PW-3 Smti Lakhi

Tamang who had come to the place of the occurrence when the fight

had  been  going  on,  also  had  heard  the  accused  uttering  obscene

language  name  calling  the  mother  of  informant.  Thus,  it  has  been

proved beyond all reasonable doubt that the accused person had used

obscene utterance against the informant by making obscene remarks

against his mother. The place where the occurrence took place is the

Centre  Place  of  the  Harmoty  area  and  there  are  many  shops

surrounding that place. Initially the occurrence took place outside the

house of the informant which is just on the backside of those shops. It

means the place of occurrence is although inside and front side of the

house of the informant but it is also near a public place, as such I am of

the  conclusive  opinion  that  the  prosecution  has  able  to  prove  the

offence under section 294 of the IPC against the accused person and

accordingly, the second point for determination is decided in favour of

the prosecution.

18. As per Ext.1 FIR the occurrence took place on 6.2.2016 but the

FIR was lodged on 9.2.16 and the reason for delay as mentioned in

Ext.1  was the engagement of  informant  with his medical  treatment.
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Although the FIR was filed on 9.2.16 but the medical examination was

done on 6.2.16 but the PW-5 M.O. did not find any injury in the person

of victim Jirman Tamang. Since, it has proved that accused had come to

the house of informant and used obscene words towards him for which

a scuffle took place between them as such the use of criminal force by

the accused could not be ruled out, but since that criminal force did not

materialized in to hurt as found from the evidence of PW-5 Doctor and

Ext.2 Medical Report as such I am of the reasonable opinion that the

witnesses  might   have  exaggerated  a  bit.  Considering  the  charged

atmosphere at the time of the occurrence  the witnesses might have

added embroidery to prosecution story, perhaps for the fear of being

disbelieved. But that is no ground to throw the case over-board, if true

in the main. In the instant case it has impeccably proved the main fact

that the accused had come to the front of the house of informant and

used  obscene  utterance  name  calling  the  mother  of  informant  and

thereupon pulled the informant inside the house, and in such case the

exaggeration  regarding  bleeding  injury  to  informant  can  have  no

material impact to cast doubt in the prosecution case. So, I am of the

conclusive opinion that the prosecution has able to prove the charge

under section 352 of the Indian Penal Code against the accused and as

such  the  third  point  for  determination  is  answered  in  affirmative  in

favour of the prosecution.

19. It  has  also  been  well  established  from  the  evidence  of  the

witnesses that the initial occurrence took place outside the house of the

informant  and  when  informant  Jirman  Tamang  entered  the  house,

accused also followed him and took  him inside by pulling his  hand.

Since, the crime under section 294 and 352 of the Indian Penal Code

has been proved against the accused as such the entry of the accused

inside the house of the accused cannot be termed as bona-fide entry,

rather it was a house trespass with an intention to commit an offence.

So, I am of the conclusive opinion that the prosecution has able to bring

home the charge under section 448 of the Indian Penal Code against

the accused and as such the first point for determination is also decided

in affirmative in favour of the prosecution.
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20. To perorate, the prosecution has able to prove the guilt of the

accused  Mahendra  Limbu  under  section  448/294/352  of  the  Indian

Penal  Code  and  accordingly  he  stands  convicted  under  section

448/294/352 of the Indian Penal Code.

DISCUSSION ON RELEASE OF ACCUSED ON PROBATION:

21. In the instant case, convict Mahendra Limbu  had used criminal

force  upon  victim Jirman  Tamang  and  caused  annoyance  to  him by

using  filthy  language  making  remarks  against  her  mother,  and  the

entire incident took place unprovoked. The manner in which the offence

was  executed  shows  that  convict  was  prepared  and  had  a

premeditative mind set. Considering this fact I am inclined not to give

the benefit of probation to convict under section 4 of the Probation of

Offenders Act, 1958.

SENTENCE HEARING:

22. Convict  Mahendra Limbu is  heard on the point of  sentence in

which  he  has  stated  that  he  is  the  sole  bread-winner  of  his  family

consisting of wife and seven years old son and if he is put behind the

bar his family will be in dire-strait.

23. I have given anxious consideration to the averment of the convict

on the point of sentence and also heard Ld. Addl. P.P. and Ld. Defence

Counsel. Considering the nature and gravity of the offence, the family

of the convict and also the fact that convict is a first time offender, and

countervailing the same with the hardship caused to the victim, I am of

reasonable opinion that punishment by way of imposing fine will serve

the ends of justice.

O R D E R

24. In view of the discussion made above, I hereby convict Mahendra

Limbu  under  section  448/294/352  of  the  Indian  Penal  Code  and

sentence him to pay fine as follows:
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(a) U/s 448 of the IPC: Convict shall pay fine of Rs. 1000/- (Rupees

one thousand only) in default he shall suffer simple imprisonment

for a period of 30 (thirty) days. 

(b) U/s 294 of the IPC: Convict shall pay fine of Rs. 500/- (Rupees five

hundred only) in default he shall suffer simple imprisonment for a

period of 15 (fifteen) days. 

(c) U/s 352 of the IPC: Convict shall pay fine of Rs. 500/- (Rupees five

hundred only) in default he shall suffer simple imprisonment for a

period of 15 (fifteen) days.

25. The fine amount if so realized be paid to victim Jirman Tamang to

the  extent  of  75%  of  the  realized  amount  as  compensation  under

section 357 of the Code of Criminal Procedure. The remaining 25% of

the fine amount be deposited in the State Exchequer. 

26. The bail-bond of the convict shall  remain in force for a further

period  of  six  months  as  per  section  437-A  of  the  Code  of  Criminal

Procedure.

27. Furnish a copy of the Judgment free of costs to the convict.

28. The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court on this 3rd day of August, 2019.

              

(Shri Narayan Kuri)
        Chief Judicial Magistrate,

                                                                    Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur                     Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Badal Bhowmik (PW-1)

Sri Jirman Tamang (PW-2)

Smti. Lakhi Subba (PW-3)

Sri Chakra Bahadur Rai  (PW-4)

Dr. Sundhar Konwar (PW-5) 

ASI Tarun Saikia (PW-6)

SI Jayanta Kumar Deka (PW-7)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Medical report (Ext-2)

Sketch-map (Ext-3)

Charge-sheet (Ext-4)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                   (Shri Narayan Kuri)
                 Chief Judicial Magistrate,

                 Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer
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