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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 397/2019
Under section 326 of the Indian Penal Code

State of Assam
        -Vs-

Sri Hemanta Saikia
S/O: Sri Rabin Saikia
R/O: Barachuk Dhalpur
P/S: Bihpuria
District: Lakhimpur, Assam

                                                                .…….. Accused person    

Date of framing charge : 24.04.2019

Dates of recording evidence of PWs : 24.05.2019, 07.06.2019,

  03.07.2019, 18.07.2019

Statement u/s 313, Cr.P.C. recorded on : 26.07.2019

Date of argument : 08.08.2019, 22.08.2019

Date of judgment : 28.08.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Bulu Moni Das, Legal Aid Counsel, for the accused person

J  U  D  G  M  E  N  T

1. The prosecution case, in brief, is that, on 15.02.2019 informant

Sri  Bhupen Das lodged an ejahar  with the In-charge of  the Dhalpur

Police  Outpost  under  Bihpuria  Police  Station  alleging  that  at  about

10:00 AM on 15.02.2019 while informant Sri Bhupen Das stopped his

motorcycle in front of shop of Subhash situated at Dhalpur Centre for

chewing betel nut, accused Sri Hemanta Saikia suddenly gave a sickle

blow to him from the front side, as a result, he sustained grievous cut

injury on his face and eye. It is pertinent to mention here that prior to
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this occurrence the accused had stolen a motorcycle from the house of

the informant. Hence, the case.

2. The In-charge of Dhalpur Police Outpost, on receipt of the ejahar,

effected a G.D. Entry vide Dhalpur O.P. G.D.E No. 226 dated 15.02.2019

and forwarded the  ejahar  to  the Officer-in-charge of  Bihpuria  Police

Station.  After  receiving  the  ejahar,  the  Officer-in-charge  of  Bihpuria

Police Station, registered a case vide Bihpuria P.S. Case No. 98/2019

under section 326 of the Indian Penal Code and got the investigation

into the case commenced. The investigating officer, after completing

the  investigation,  submitted  charge-sheet  under  section  326  of  the

Indian Penal Code against accused person Sri Hemanta Saikia to stand

trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 326 of the Indian Penal Code was taken as per section 190(1)

(b) of the Code of Criminal Procedure. Necessary copies were furnished

to  the  accused  person  as  per  section  207 of  the  Code of  Criminal

Procedure after his appearance before the Court. After considering the

materials on record and hearing both the sides, charge under section

326  of  the  Indian  Penal  Code  were  framed  in  writing  against  the

accused  person.  The  charge  was  read  over  and  explained  to  the

accused person to which he pleaded not guilty and claimed to be tried.

POINT FOR DETERMINTION:

4. The point which is required to be determined for a just decision

of this case is as follows:

(i) Whether the accused person, at about 10:00 AM, on 15.02.2019,

at Durpang Centre, under Bihpuria Police Station, voluntarily caused

grievous hurt to Sri Bhupen Das by means of sickle (which is an sharp

cutting  weapon)  in  the  eyes,  and  thereby  committed  an  offence

punishable under section 326 of the Indian Penal Code ?
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5. During the trial,  the prosecution has examined as many as 8

(eight) witnesses, namely, Sri Bhupen Saikia (PW-1), Sri Gopal Gogoi

(PW-2),  Sri  Rabin  Saikia  (PW-3),  Sri  Subhash  Sutradhar  (PW-4),  Sri

Lachit Gogoi (PW-5), Dr. Pankaj Pegu (PW-6), Sri Budheswar Das (PW-7),

SI(P)  Nayanmoni  Patwari  (PW-8)  and  exhibited  6  (six)  documents

(Shown in  the  Annexure  appended  below).  After  the  closure  of  the

prosecution evidence the accused person was examined under section

313  of  the  Code  of  Criminal  Procedure  wherein  he  denied  the

incriminating materials put to him from the evidence of the witnesses

and has declined to adduce evidence in his defence.

6. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREFOR:

7. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the point for discussion.

8. PW-1 Sri Bhupen Das, informant-cum-victim, has stated that on

the day of occurrence, he came out of his house to go to Bihpuria and

stopped at Dhalpur Centre in the shop of Subhash Basu for chewing

betel  nut  and  at  that  time,  accused  Hemanta  Saikia  came  from

somewhere in the front of  him and gave sickle blow as a result  he

sustained cut injury below his left eye for which he fell down there and

was shifted to Dhalpur Medical  by his friend. The doctor of Dhalpur

Medical advised him to take better treatment but due to scarcity of

money he could not go outside for his medical treatment and he had

been undergoing medical treatment at Narayanpur. He sustained injury

on his left eye and he has not completely recovered from his injury as

of  yet.  Ext-1  is  the  ejahar  lodged  by  him  wherein  Ext-1(1)  is  his

signature. The police seized the sickle and he put his signature in the

seizure list. Ext-2 is the seizure list wherein Ext-2(1) is his signature.

Material Ext-1 is the said sickle by which the accused had cut him and

it has been shown to him in the Court on the date of his deposition
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(24.05.2019). Prior  to this occurrence on two occasions the accused

fought with him. About five years back there was scuffle between him

and the accused and he took away his motorcycle and subsequently

once the accused took away his scooty by showing ‘dao’. Initially as he

had  lodged  an  ejahar  against  the  accused  for  which  the  police

apprehended  him   and  because  of  that  the  accused  might  have

grievance against him. In his cross-examination, he has stated that for

the first time fighting took place between him and the accused during

'rakh' festival.  He has stated that Ext-1, ejahar wass not written by

him, but he knows its contents.       

9. PW-2 Sri Gopal Gogoi, friend of the informant, has stated that on

the  day  of  occurrence  he  along  with  Bhupen  Das  were  coming  to

Bihpuria by riding a motorcycle and on the way at Dhalpur Centre they

stopped  their  motorcycle  to  chew  betel  nut  and  at  that  time  the

accused suddenly came there and gave a sickle blow on the eye of

Bhupen Das  and fled away.  He  immediately  shifted  Bhupen Das  to

Dhalpur Medical. In his cross-examination, he has stated that he along

with  Bhupen Das  came to  Dhalpur  Centre  by  riding scooty.  He  has

admitted that informant Bhupen Das is his good friend and on the day

of giving deposition both of them came to the court together. 

10. PW-3 Sri Rabin Saikia, father of the accussed, has stated that the

police called him to the police station and took his signature on a piece

of paper. He  heard that near a pan (betel leaf) shop,  Bhupen Das

knocked down the accused with a motorcycle and as such he sustained

injury and Bhupen Das also fell down for his motorcycle. According to

him the accused is  mentally unsound.  About  8 years  ago,  at  night,

while  his  son  (i.e.  accused)  went  to  witness  'bhouna'  Bhupen  Das

assaulted  him  on  his  head.  Once  his  son  had  undergone  medical

treatment for his mental illness but after being assaulted by Bhupen

Das he again suffered from mental illness. In his cross-examination, he

has  stated  that  his  son  was   medically  examined by  the  doctor  of

Tezpur  Mental  Hospital.  His  son  has  been  undergoing  medical

treatment for his mental illness since the year 2011. Ext-Ka (1) to (12)
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are the medical documents relating to mental illness treatment of his

son.  His son used to murmur and become violent  and not listen to

anybody.  According  to  him  Bhupen  Das  assaulted  his  son  in  many

occasions and used to incite him by uttering him to be mad and also

try to assault him. On the day of occurrence Bhupen Das tried to hit his

son by a motorcycle and as such Bhupen Das fell down and sustained

injury.     

11. PW-4 Sri Subhash Sutradhar, an independent witness, has stated

that on the day of occurrence while he was cutting betel nut in his Pan

Shop by looking downside at that time Bhupen Das shouted ‘mariley O’

(Oh! I am being hit) and as such he looked upward and saw that the

accused after  giving a sickle blow to Bhupen Das had been fleeing

away.  Thereafter,  the  friend  of  Bhupen  Das  took  him  to  Dhalpur

Medical.  Bhupen  sustained  cut  injury  above  his  eye.  In  his  cross-

examination,  he  has  stated  that  after  hearing  the  cries  he  looked

upward and prior to that he did not notice what had happened between

the accused and Bhupen Das.   He could not say suddenly how the

informant  sustained  injury.  According  to  him  everyone  knows  that

accused  Hemanta  Saikia  is  mad  and  the  accused  himself  does  not

understand what he does. Bhupen Das and his friend after coming in a

scooty had stopped in that place. 

12. PW-5 Sri Lachit Gogoi, an independent witness, has stated that

on the day of occurrence he had come to Dhalpur Center for shopping

and at that time he saw the accused running away after giving a sickle

blow to Bhupen Das who suffered cut injury above his eye and there

was  bleeding  in  the  cut  injury  as  such  he  brought  Bhupen  Das  to

Dhalpur Medical. In his cross-examination, he has stated that he could

not say the time and date of the occurrence. He had seen the sickle in

the police station by which the accused person assaulted Bhupen Das,

but  he  had  not  seen  the  same  in  the  Court  on  the  date  of  his

deposition. He has admitted to have not been present with Bhupen Das

at the time of the occurrence, but he was coming to the Center from

his house and has witnessed the occurrence from a distance of about
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50 meters. According to him everyone knows that the accused is a mad

person  and  the  accused  himself  does  not  knows  what  he  does  or

doesn't do. According to him at the time of occurrence victim Bhupen

Das had come in a scooty along with another boy. He has clarified that

victim Bhupen Das as well as the accused person are his friends.

13. PW-6 Dr. Pankaj Pegu has stated that he examined Bhupen Das

and found traumatic injury with inflammation over left eye. The age of

injury  was  fresh  and  caused  by  sharp  object.  Ext-2  is  the  injury

certificate, Ext-2(1) is his signature with seal. In his cross-examination,

he has stated that in Ext-2 he has not mentioned whether the injury

was simple or grievous in nature. In Ext-2 he has also not mentioned

about the size of injury. Such type of injury may also be caused due to

accident. 

14. PW-7 Sri Budheswar Borah, an independent witness, has stated

that on the day of occurrence after returning from Dhalpur Hospital he

came  to  know  that  a  fighting  took  place  between  Bhupen  and

Hemanta.   He heard that Hemanta restrained Bhupen while he was

coming by  riding  scooty  for  which  Bhupen fell  down and sustained

injury.  In  his  cross-examination,  he  has  stated  that  he  heard  that

Bhupen Das sustained injury by falling from a scooty. He had not heard

that the accused assaulted Bhupen Das with weapon.  

15. PW-8 SI(P) Nayanmoni Patowari, Investigating Officer, has stated

that  during  the  course  of  investigation  he  examined  the  informant

Bhupen Das and other witnesses at the police outpost and recorded

their  statement,  took  steps  to  procure  medical  report  of  the

informant/victim from Dhalpur CHC and collected the same, visited the

place of the occurrence and recorded the statements of the witnesses

found at and around the place of the occurrence, seized a sickle i.e. the

weapon of  assault,  arrested  the  accused and forwarded him to  the

Hon'ble Court and on completion of the investigation, finding sufficient

incriminating materials against accused Hemanta Saikia, he submitted

charge-sheet against him under section 326 of the Indian Penal Code.
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Ext-2 is the medical report of Bhupen Das. Ext-3 is the sketch map of

the place of the occurrence, Ext-4 is the seizure list, Material Ext-1 is

the sickle i.e. weapon of assault, Ext-5 is the extract copy of G.D.E. No.

226  dated  15.02.2019  and  Ext-6  is  the  charge-sheet.  In  his  cross-

examination, he has stated that as per the ejahar the occurrence took

place at  about  10:00 AM on 15.02.2019.  He had not  examined the

hotel  owners or  employees as shown by sign 'B',  'C'  and 'D'  in  the

sketch-map (Ext-3). In the ejahar there is no mention about the sickle

with white handle, but there is mention about the sickle. He had seized

the sickle from the house of the accused person. In the seizure list he

had not taken the signature of the accused as he had seized the same

from the father of accused whose signature is there in the seizure list.

There is no note in the seizure list (Ext-4) that the seized sickle was

used for committing the alleged crime. He had not seized any blood

stained cloth of informant Bhupen Das. In his case dairy there is no

mention whether the seized sickle was stained with blood. He had not

sent the seized sickle for finger print examination to ascertain whether

the said sickle was used by the accused. He could not say whether the

seized sickle was used by in the house of the accused.    

APPRECIATION OF EVIDENCE

16. The evidence of medical  officer PW-6 Dr.  Pankaj  Pegu reflects

that on 15.2.2019 at 4 PM upon examining Bhupen Das he found fresh

traumatic injury with inflammation over left eye which was caused by

sharp object. But in his Ext. 2 Injury Certificate he did not mention if

the injury was simple or grievous. He has also expressed a probability

that  such injuries  may be caused in accident.  Now let  me see how

informant Bhupen Das received the injury.

17. The  evidence  of  the  witnesses  reflects  that  victim  PW-1  Sri

Bhupen Das and his friend PW-2 Gopal Das had come riding a scooty

and  stopped  near  the  shop  of  PW-4  Subhash  Sutradhar  when  the

occurrence took place.  PW-1 Bhupen Das,  informant-cum-victim, has

stated that on the day of occurrence, he came out of his house to go to
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Bihpuria and stopped at Dhalpur Centre in the shop of Subhash Basu

for chewing betel nut and at that time, accused Hemanta Saikia came

from somewhere in the front of him and gave sickle blow as a result he

sustained cut injury below his left eye and fell down there. The police

seized the sickle by Ext-2 Seizure list and the Material Ext-1 is the said

sickle by which the accused had cut him. PW-2  Sri  Gopal  Gogoi,

who  accompanied  victim  PW-1  Bhupen  Das  at  the  time  of  the

occurrence, has corroborated  his version and he had seen accused

suddenly came there and gave a sickle blow on the eye of Bhupen Das

and fled away.  PW-4 Sri Subhash Sutradhar, near whose shop both PW-

1 and PW-2 had stopped to chew betel nut had seen accused fleeing

from there, after dealing sickle blow to Bhupen Das although he has

reiterated to have not seen accused actually hitting Bhupen Das as

because he was busy in cutting betel. But his narration is vivid, cogent

and  corroborative  enough  to  show  the  facts  that  had  happened

afterwards the cutting.  

18. The version of PW-1 Bhupen Das (victim), his companion at the

time of occurrence PW-2 Gopal Gogoi and the shop-keeper near whose

shop the occurrence took place i.e. PW-4 Subhash Sutradhar, are being

supported  by  PW-5  Sri  Lachit  Gogoi,  who  is  an  eye-witness  to  the

occurrence and also a common friend of both accused and informant,

was coming to the Dhalpur Center for shopping when he saw from a

distance  of  around fifty  meters  that  the  accused had been running

away after giving a sickle blow to Bhupen Das who suffered cut injury

above his eye and there was bleeding in the cut injury as such he

brought Bhupen Das to Dhalpur Medical.

19. But  PW-3  Rabin  Saikia,  father  of  the  accused  has  however

painted a different picture when he has stated that it was informant

Bhupen Das who had tried to hit his son accused Hemanta Saikia with

his scooty and in that melee he fell down and suffered injuries. But he

has heard this fact without mentioning the source of his information.

This  view  of  PW-3  Rabin  Saikia  is  also  supported  by  PW-7  Sri

Budheswar Borah, but he is also a hearsay witness without disclosing
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the source of his information. Victim PW-1 Bhupen Das despite giving a

vivid picture of the occurrence in his examination-in-chief has stated in

his cross-examination that accused was coming from the field at the

time of the occurrence but he riding a scooty in a speed in an endeavor

to turn towards the house of accused had fallen down and suffered

injury. The victim appears to have taken a contradictory stand for the

reason best known to him, but the materials that has appeared from

the  account  of  other  eye-witness  PW-2 Gopal  Gogoi,  PW-4 Subhash

Sutradhar and PW-5 Lachit Gogoi leaves no room to doubt the version

that it was accused Hemanta Saikia who had inflicted the sickle blow in

the face of victim for which he suffered the cut injury.

20. The I/O (PW-8) has stated to have seized the sickle from the

possession of the father of the accused and also did not get the finger

print on it checked by scientific study and as such Ld. Defence counsel

has made a passionate appeal to disbelieve the prosecution case in

conjunction with the fact that the victim had taken contradictory stand

regarding how he suffered injury.  As has been discussed above, the

contradictory stand of victim has no impact on the prosecution given

the fact that other eye-witnesses had supported the prosecution case

and considering the mental instability of the accused victim might have

change of heart.  As regards seizure of the sickle and not getting the

finger print in it examined forensically may be a lacuna in investigation

but given the fact that eye-witness account are beyond doubt as such

this miniscule infirmity in the investigation if given undue weightage it

may lead to gross injustice to the victim. 

21.  So, I am of the considered opinion that the prosecution has able

to prove that when victim Bhupen Das and his friend PW2 Gopal Gogoi

arrived at the shop of PW-4 Subhash Sutradhar at that time accused

Hemanta Saikia dealt a sickle blow in the face of victim causing serious

cut injuries near his left eye. The injury victim Bhupen Das suffered is

near his left eye but the nature of injury has not been specified. It has

also not specified in the prosecution case as to how long he undergone

bodily  pain.  The  instrument  of  assault  is  a  sickle  which  is  a  sharp
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object,  as  such  in  the  absence  of  concrete  opinion  as  regards

grievousness of the injury, I hereby hold that the prosecution has able

to bring home the charge under section 324 of the Indian Penal Code

and accordingly he stands convicted under section 324 of the Indian

Penal Code. 

RELEASE OF ACCUSED ON PROBATION:

22. The manner in which convict  Hemanta Saikia  dealt  the sickle

blow in the fact  of  the victim shows his loose control  on his  anger

which  is  a  dangerous  alarm for  the  society  as  a  whole.  The  injury

sustained by victim is in a very sensitive part of his body and it would

have impaired his eye-sight. In view of the above, I am inclined not to

extend the benefit of section 3 or 4 of the Probation of Offenders Act,

19858 to the convict.

SENTENCE HEARING:

23. Convict Hemanta Saikia is heard on the point of sentence where

he has stated that he is innocent and that he has a eight months old

girl child and his wife besides his parent. So, he asks for forgiveness

from the case reiterating his innocence in this case.

24. I have given anxious consideration to the grounds on which he

beg leniency in his sentence and also heard Ld. Addl. P.P. as well as Ld.

Defence Counsel. In the evidence it has come out that accused was

suffering  from  mental  health  issues  and  the  defence  counsel  had

exhibited some old reports of his mental illness. But it has not able to

bring the recent health status. Whenever the accused appeared in the

dock, no abnormality seems. What was his mental state at that time of

the occurrence is not known. Considering his past history of mental

illness and also his socio-economic and family background, I  hereby

order the following sentence for the convict.
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O R D E R

25. In view of the above discussion, I hereby held accused Hemanta

Saikia  guilty  under  section  324  of  the  Indian  Penal  Code  and

accordingly  convicted  under  the  aforesaid  section  of  law.  Convict

Hemanta Saikia is hereby sentenced to undergo rigorous imprisonment

for  1(one)  year.  The  period  of  detention  already  undergone  by  the

accused shall be set off. 

26. Convict is already in detention. Furnish a copy of the judgment

free of cost to convict Hemanta Saikia.

27. Judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open  Court on this the 28th day of August, 2019.

 

                                                                        

(Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur

Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:
Narayan Chetri, Stenographer

                    

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Bhupen Saikia (PW-1)

Sri Gopal Gogoi (PW-2)

Sri Rabin Saikia (PW-3)

Sri Subhash Sutradhar (PW-4)

Sri Lachit Gogoi (PW-5)

Dr. Pankaj Pegu (PW-6)

Sri Budheswar Das (PW-7)

SI(P) Nayanmoni Patwari (PW-8)

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Medical Examination/Injury Report (Ext-2)

Sketch-map (Ext-3)

Seizure list (Ext-4)

Extract Copy of G.D. Entry (Ext-5) 

Charge-sheet (Ext-6)

Material Ext-1 is the seized sickle

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Ext- Ka(1) to Ext- Ka(12) are the photo-state copies (compared with

original)  relating to medial  treatment of  the accused for  his mental

illness.

                                         
(Shri Narayan Kuri)

                   Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur
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