
GR 772/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 772/2015
Under section 341/427/323/379 of the Indian Penal Code

State of Assam

                    -Vs-

 Sri Dipen Phukan
S/O: Lt. Nirmal Phukan
R/O: Nolkata
P/S: North-Lakhimpur
District: Lakhimpur, Assam        

        ...............Accused person

Date of framing charge : 15.05.2015

Dates of recording evidence of PWs : 02.06.2015, 02.07.2016, 

  02.06.2017, 03.12.2018  

Dates of recording statement u/s 313, Cr.P.C : 01.08.2019

Date of argument : 13.08.2019

Date of judgment : 26.08.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Prasanta Buragohain, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. A  brief  prologue  of  the  prosecution  case  can  be  frescoed  as

follows. On 19.4.2015 Sri Bipul Borbora, Public Relation Officer of the

T.K. Engineering, Bowalguri lodged an ejahar with the In-charge of the

Khelmati Police Outpost under North-Lakhimpur Police Station alleging

that at about 6.30 PM on that day driver Md. Jakaria Ahmed had been

returning to the camp of their Company by driving down the company’s

dumper vehicle bearing registration No.  AR-02-1792. As soon as the

vehicle reached the Bowalguri Tiniali, accused Dipen Phukan restrained
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the vehicle and damaged the front  glass  of  it.  Further,  the accused

brought  down  the  driver  from  the  vehicle  and  assaulted  him  and

snatched away his mobile phone and cash Rs.  3000/-  (Rupees three

thousand only). Hence, the case.

2. On  receipt  of  the  ejahar,  the  In-charge  of  Khelmati  Police

Outpost, effected a G.D. Entry vide Khelmati Town O.P. G.D. Entry No.

306 dated 19.04.2015 and forwarded the ejahar to the Officer-in-charge

of the North-Lakhimpur Police Station to register a case under proper

section of law. After receiving the ejahar, the Officer-in-charge of North-

Lakhimpur Police Station, registered a case vide Lakhimpur P.S. Case

No. 390/2015 under section 341/427/325/379 of the Indian Penal Code

and  got  the  investigation  into  the  case  commenced.  In  course  of

investigation, accused Dipen Phukan was arrested but consequently he

was  released  on  bail.  After  completing  the  investigation,  submitted

charge-sheet under section 341/427/323/379 of the Indian Penal Code

against accused person Sri Dipen Phukan to stand trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 341/427/323/379 of  the Indian Penal  Code was taken as per

section 190(1)(b), Cr.P.C. The accused person was produced  before the

Court from jail custody and vide order dated 18.05.2015 he was allowed

to go on bail.  After considering the materials on record and hearing

both the sides,  charge under section  341/427/323/379 of  the Indian

Penal  Code  was  framed  in  writing  against  the  accused  person.  The

charge was read over and explained to the accused person to which he

pleaded not guilty and claimed to be tried.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether accused Dipen Phukan, on 19.4.2015 at 6.30 PM wrongfully

restrained  Md.  Jakaria  Ahmed on  his  way  to  Bowalguri  and  thereby

committed an offence punishable under section 341 of the Indian Penal

Code?
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(b) Whether accused Dipen Phukan, on 19.4.2015 at 6.30 PM caused a

mischief to the vehicle AR-02-1792 by breaking the glass of the said

vehicle  and  also  causing  damage  of  Rs.  50/-  or  more  and  thereby

committed an offence punishable under section 427 of the Indian Penal

Code?

(c) Whether accused Dipen Phukan on 19.4.2015 at 6.30 PM voluntarily

caused hurt to Md. Jakaria Ahmed  and thereby committed an offence

punishable under section 323 of the Indian Penal Code ?

(d) Whether accused Dipen Phukan on 19.4.2015 at 6.30 PM intending

to dishonestly a certain movable property namely a mobile handset and

Rs.  3000/-  out  of  the  possession  of  Md.  Jakaria  Ahmed  without  his

consent  moved  in  order  to  such  taking  and  thereby  committed  an

offence punishable under section 379 of the Indian Penal Code?

5. During  the  trial  the  Prosecution  side  examined  6  (six)  PWs,

namely, Sri Bipul Borbora (PW-1), Sri Nabajyoti Khanikar (PW-2), Sri Jan

Gogoi (PW-3), Dr. Munindra Narayan Bordoloi (PW-4), Sri Sanjib Chutia

(PW-5)  and  Sri  Manoranjan  Hazarika  (PW-6)  and  exhibited  4  (four)

documents (Shown in the Annexure appended below). It is pertinent to

mention  here  that  the  prosecution  has  filed  to  brought  victim  Md.

Jakaria Ahmed for adducing his evidence and as such considering the

long delay in trial which has severely jeopardised the rights of speedy

trial  of  accused,  this  Court  vide  order  dated  09.07.2019  closed  the

prosecution  case.  After  the  closure  of  the  prosecution  evidence  the

accused person was examined under section 313, Cr.P.C. wherein he

has denied the incriminating materials put to him from the evidence of

the witnesses and declined to adduce evidence in defence.

DISCUSSION, DECISION AND REASONS THEREOF:

6. The evidentiary facts that need to be appreciated in all the four

points are intertwined as such let me take up all these points together

for discussion for the sake of convenience.
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7. Let me first  take the evidence of  the Medical  Officer who has

examined victim Jakaria Ahmed. According to PW-4 Dr. M.N. Bordoloi on

19.4.2015 he examined Jakaria  Ahmed and found tenderness on left

cheek and in the left side of the neck. Ext-2 is the Injury Report. 

8. Thus  the  evidence  of  the  medical  officer  reveals  that  on

19.4.2015 victim Jakaria Ahmed had tenderness in his left cheek and

neck.  In  the  instant  case  despite  getting  sufficient  chance  the

prosecution has failed to adduce the evidence of victim Jakaria Ahmed

and as such by order dated 9.7.2019 the evidence of the prosecution

side  was  closed  as  the  slow  pace  of  the  prosecution  had  severely

jeopardised the rights of the speedy trial of accused. Now let me assess

the evidence of other witnesses. 

9. Informant of PW-1 Bipul Borbora, at the time of the occurrence

was working at the T.K. Engineering Construction Company where Md.

Jakaria Ahmed  used to drive Dumper of that company and the latter

had  informed  him  that  while  he  was  driving  back  his  vehicle  and

reached at Bowalguri Tiniali at that time someone had pelted stone at

his vehicle. On being asked, two unknown local people told him that

accused Dipen Phukan had pelted the stone and as such he lodged

Ext.1 FIR. The police seized the Dumper by Ext.2 Seizure List in which

Ext.2  (1)  in  his  signature.  He has  however,  categorically  clarified in

cross-examination  that  he  was  at  his  office  at  the  time  of  the

occurrence. 

10. PW-2  Nabajyoti  Khanikar  has  averred  that  at  the  time  of  the

occurrence he was in the office of the T.K. Engineering Company where

he  heard  that  someone  had  damaged  the  Dumper  vehicle  of  the

company by pelting stone. PW-3 Jan Gogoi who was also a driver in the

T.K.  Engineering Company has adduced to have heard that someone

had cause damage to a vehicle of their company but he was not aware

who had done this. PW-5 Sanjib Chutia, Motor Vehicle Inspector  had

done the mechanical inspection of the Dumper bearing Registration No.

AR-02-1792 and found the windshield of the vehicle was in damaged
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condition.  Ext.3  is  the  MVI  Report.  But  he  could  not  say  how  the

windshield was damaged. 

11. PW-6 Manoranjan Hazarika an employee of the T.K. Engineering

Company and also known the accused, has averred that the occurrence

took place at 8 PM in the month of Bohag Bihu when he was in the

office of the T.K Engineering company at Bogolijaan. While in the office

he  received  a  phone  call  from  the  driver  of  the  Dumper  vehicle

informing that at Nalkata area someone had assaulted their driver. He

taking  along  informant  Bipul  Borbora  went  to  the  place  of  the

occurrence and saw that the front glass of the Dumper vehicle No. AR-

02-1792 was in damaged condition and the driver was sitting on the

seat. No other person was present at that time. He noticed blood smear

in the upper part of eye-brow and in the face of the driver. On being

asked, the driver told them that when he reached near the place of Bihu

function some unknown persons had stopped his vehicle and assaulted

him. As they reached near the dumper vehicle some local persons had

also gathered there and informed them that they had seen accused

near  the  place  of  the  occurrence  and  as  such  they  suspected  that

accused might have done this. He has further stated that the driver had

left the job of their company and went back to his place of residence at

Cachar  but  he  is  not  aware  of  his  present  address.  In  his  cross-

examination, he has further clarified to have not seen who had done

the occurrence and that they lodged this case against accused out of

suspicion. 

12. Thus, the above evidence of the prosecution reflects that there

exists no eye-witness to the occurrence. PW-1 Bipul Borbora and PW-6

Manoranjan  Hazarika  arrived  at  the  place  of  the  occurrence

immediately  after  the  occurrence.  According  to  PW-1  Bipul  Borbora

when  he  reached  the  place  some  local  people  informed  him  that

accused  Dipen  Phukan  had  pelted  stone  at  the  vehicle  of  their

company.  But  PW-6  Manoranjan  Hazarika  has  adduced  a  different

version  when  he  has  stated  that  local  people  told  them that  some

unknown miscreant  had stopped the truck and had assaulted victim
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Jakaria Ahmed. But rest of the prosecution witnesses are not aware of

as to who had done the occurrence. It is no doubt a fact that victim

suffered injuries in his face in the occurrence, but the prosecution has

painted a hazy picture about the involvement of accused Dipen Phukan

in the entire incident as at the time of the occurrence a Bihu function

was going on and a number of persons had been present out there. PW-

1 and PW-6 who had immediately came to the place of the occurrence

had  given  a  different  version  about  involvement  of  accused  in  the

occurrence. So, I am of the conclusive opinion that the prosecution case

as  regards  the  offence  under  section  323 of  the  Indian  Penal  Code

against accused stands on a weak footing.

13. It  has  also  been proved  in  evidence  that  the  Dumper  vehicle

drove by victim Jakaria Ahmed was damaged in the incident but since

involvement of accused Dipen has not been proved as such the fact

that he wrongfully restrained the vehicle and thereafter damaged it has

also not proved beyond all reasonable doubt. Moreover, there is not an

iota of evidence to show that accused had stolen anything from the

victim nor  there  is  any  averment  to  the  effect  that  victim had  lost

anything in the occurrence. Hence, I  hereby hold that the offence of

section 379 of the IPC stands also not proved in this case. So, all the

points  for  determination  is  hereby  decided  in  negative  against  the

prosecution.

O R D E R 

14. In  view  of  the  discussion  made  above,  the  points  for

determination  are  decided  against  the  prosecution  and  the  accused

person  Sri  Dilip  Phukan  is  acquitted  of  the  charge  under  section

341/427/323/379 of the Indian Penal Code. Consequently, the accused

person  is  set  at  liberty  forthwith.  Considering  the  facts  and

circumstances  of  the  case,  the  bail  bond  of  the  acquitted  accused

person shall remain valid for a further period of six months.
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15. The seized article be disposed of in due course as per law. 

16. The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court on this 26th day of August, 2019.

              

 (Shri Narayan Kuri)
Chief Judicial Magistrate,

       Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur 

Transcribed & typed by-
Sri Narayan Chetri, Stenographer

                                Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Bipul Borbora (PW-1) 

Sri Nabajyoti Khanikar (PW-2)

Sri Jan Gogoi (PW-3) 

Dr. Munindra Narayan Bordoloi (PW-4)

Sri Sanjib Chutia (PW-5) 

Sri Manoranjan Hazarika (PW-6)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Seizure list (Ext-2)

Injury Report (Ext-2)

MVI Report (Ext-4)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                     (Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                 Lakhimpur, North Lakhimpur

Page 8 of 8


