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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 809/2011
Under section 420 of the Indian Penal Code

State of Assam
        -Vs-

Md. Nizamuddin
S/O: Late Siraj Ali
R/O: No. 2 Sonapur
P/S: Bihpuria
District: Lakhimpur, Assam

                                                                 .…….. Accused person    

Date of framing charge : 17.06.2013

Dates of recording evidence of PWs : 06.10.2016, 07.07.2018,

  24.09.2018, 22.10.2018,

  21.05.2019, 08.07.2019

Statement u/s 313, Cr.P.C. recorded on : 26.07.2019

Date of argument : 07.08.2019

Date of judgment : 21.08.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Aditya Boruah , Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The prosecution case, in brief, is that, on 27.06.2011 informant

Sri Kangkan Mahanta, S.I (P) of Police, Bihpuria Police Station lodged an

ejahar before the Officer-in-charge, Bihpuria Police Station. It is alleged

in the ejahar that at about 12:30 AM on 27.06.2011 on getting a secret

information the informant along with the police staff conducted raid in

the house of accused Md. Nizamuddin and recovered a suspected fake

gold ball from the kitchen which was kept inside a tin container and

seized the same in presence of witnesses. It could be known that the
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accused in association with some other persons has been running fake

gold business and cheating the general people by dishonestly inducing

them to deliver money against the suspected gold. Hence, the case.

2. After receiving the ejahar, the Officer-in-charge of Bihpuria Police

Station, registered a case vide Bihpuria P.S. Case No. 181/2011 under

section 420 of the Indian Penal Code and got the investigation into the

case  commenced.  The  investigating  officer,  after  completing  the

investigation, submitted charge-sheet under section 420 of the Indian

Penal Code against accused person Md. Nizamuddin to stand trial in

the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 420 of the Indian Penal Code was taken as per section 190(1)

(b) of the Code of Criminal Procedure. Necessary copies were furnished

to  the  accused  person  as  per  section  207 of  the  Code of  Criminal

Procedure after his appearance before the Court. After considering the

materials on record and hearing both the sides, charge under section

420  of  the  Indian  Penal  Code  were  framed  in  writing  against  the

accused  person.  The  charge  was  read  over  and  explained  to  the

accused person to which he pleaded not guilty and claimed to be tried.

POINTS FOR DETERMINATION:

4. The point which is required to be determined for a just decision

of this case is as follows:

(i) Whether the accused person on or about 26.06.2011 at village

Sonapur  Gaon  under  Bihpuria  Police  Station,  cheated  the  general

people  by  dishonestly  inducing  them to  deliver  money  against  the

suspected golden ball, and thereby committed an offence punishable

under section 420 of the Indian Penal Code ?

5. During the trial, the prosecution examined as many as 7 (seven)

witnesses,  namely,  Musstt.  Rahama  Begum  (PW-1),  Musstt.  Lilima

Parvin (PW-2), SI Kangkan Mahanta (PW-3), UBC 496 Sri Purna Kanta
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Saikia (PW-4), Musstt. Ayesha Khatun (PW-5), Md. Badrul Islam (PW-6),

ASI Achyut Borah (PW-7) and exhibited 4 (four) documents (Shown in

the Annexure appended below). After the closure of  the prosecution

evidence the accused person was examined under section 313 of the

Code  of  Criminal  Procedure  wherein  he  denied  the  incriminating

materials put to him from the evidence of the witnesses and declined

to adduce evidence in his defence.

6. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREFOR:

7. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the points for discussion.

8. PW-1  Musstt.  Rahama  Begum,  an  independent  witness,  has

stated  that  the  occurrence  took  place  about  five  years  ago  (from

06.10.2016). The accused person is her neighbour. According to her

one day the police came to their house and called her to the house of

the accused and showing the accused asked her as to whether she

knew  the  accused  person  to  which  she  replied  in  affirmative

considering the fact that accused is her nieghbour. The police took her

signature on a piece of paper. In Ext-1, is that paper in which Ext-1(1) is

her signature.  In  her  cross-examination,  she stated to have put her

signature on a blank piece of paper on being asked by the police. 

9. PW-2 Musstt.  Lilima  Parvin,  an  independent  witness,  although

knows  that  accused  has  expressed  no  knowledge  about  the

occurrence.

10. PW-3  SI  Kangkan  Mahanta,  informant,  has  averred  that  on

27.06.2011, he was working in Bihpuria Police Station as an Attached

Officer on that night after 12 mid-night (i.e. on 27.06.2011), the Officer-

in-charge  of  Bihpuria  Police  Station  had  received  a  telephonic
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information  from  an  unknown  person  that  in  the  house  of  one

Nizamuddin  at  Sonapur,  Bongalmara,  under  Bihpuria  Police  Station,

business of fake gold had been going on. Accordingly, the Officer-in-

Charge of Bihpuria P.S effected a G.D. Entry being G.D. Entry No. 511

dated 27.06.2011 and deputed him to proceed to the spot and enquire.

Accordingly, at about 12:30 AM in the night, he along with the police

staff went to the house of Nizamuddin and conducted raid in his house.

During the raid one suspected fake gold ball weighing 2.216 Kg was

recovered  from  the  house  of  Nizamuddin.  He  seized  the  same  in

presence of witnesses. Ext-1 is the seizure list wherein Ext-1(2) is his

signature. The raid was conducted in presence of the said Nizamuddin

and  his  family  members  Astha  Khatun,  Rahama Begum and  Riazul

Islam.  He  apprehended  Nizamuddin  and  brought  him  to  the  police

station  along  with  the  seized  article.  At  the  police  station,  he

interrogated Nizamuddin and on finding incriminating materials against

him, he submitted an ejahar in connection with the occurrence at the

police station. Ext-2 is the ejahar. Ext-2(1) is his signature. On the basis

of  his  ejahar,  the Officer-in-charge of  Bihpuria  P.S  registered a case

under section 420 of the Indian Penal Code and endorsed ASI Achyut

Borah to conduct investigation. In his cross-examination, he has stated

that  in  the  ejahar,  he  did  not  mention  that  the  Officer-in-charge

received a telephonic information from an unknown person and sent

him to the place of occurrence. At the time of conducting the raid in

the house of accused Nizamuddin, he had not informed the Gaonbura

or any other well known person of the village. At the time of seizure of

the  suspected  fake  gold  ball  from  the  house  of  the  accused,  no

Gaonbura or any other well known person of the village were present.

He had not seized the tin container inside which the suspected fake

gold ball was found in the house of the accused. He did not mention in

the ejahar as to whom the accused had cheated by doing the business

of fake gold. The I/O did not examine him in connection with this case.

During interrogation of the accused at the police station, the accused

had  not  revealed  the  names  of  any  other  person  involved  in  the

occurrence. 
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11. In his evidence PW-4 UBC 496 Purna Kanta Saikia, police staff,

has recognized the accused and has stated that the occurrence took

place  on  27.06.2011  when  he  along  with  Battalion  party  had

accompanied In-charge of Bongalmora O.P. SI Kangkan Mahanta to the

house of accused Nizamuddin situated at Sonapur and upon searching

the house of accused Nizamuddin I/C Kangkan Mahanta recovered a

golden cooured ball. However, he has clarified that at the time of the

search he was waiting outside the house of accused Nizamuddin and

the  latter  was  not  present  in  his  house  but  his  wife  was  present.

Thereafter, they returned to Bongalmara Police Outpost along with the

recovered golden coloured ball. In his cross-examination, he has stated

that the Investigating Officer had not examined him in connection with

this case. At the time of the search he had not entered inside the house

of  Nizamuddin.  I/C  Kangkan  Mahanta  had  entered  the  house  of

Nizamuddin  for  searching  and he  was  accompanied  by  a  couple  of

villagers also. As he had not entered inside the house of Nizamuddin as

such he could not say whether the golden coloured ball was with I/C

Kangkan Mahanta from before or he had brought the same from inside

the house of Nizamuddin. He has clarified to have not known for what

reason  the  I/C  Kangkan  Mahanta  had  conducted  the  search  in  the

house of Nizamuddin. He has clarified that at the time of visit to the

house of accused Nizamuddin the latter was not present in his house.

He does not know whether Nizamuddin had brought the said golden

coloured ball for cheating somebody. He had accompanied I/C Kangkan

Mahanta as because they are bound to obey the command of  their

superior police officer.  

12. PW-5 Musstt.  Ayesha Khatun,  wife  of  the accused,  has stated

that in the year, 2011, one night at about 10/11 PM, when she was

present in her house with her child and her husband was not present

in the house, police personnel came to their house and asked her from

outside as to whether her husband is there in the house. She told them

her husband was not there. The police personnel then asked her to

bring  her  husband to  the  police  station.  On  the  following  day,  she

called her  husband over  phone and accordingly,  he came and then
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they both of them went to the police station. Then, the police took her

signature  on  a  blank  paper.  Ext-1(3)  is  her  signature.  In  her  cross-

examination, she has stated that when her husband and she had gone

to the police station, the police asked money from them. As they could

not give money to the police, so the police sent her husband to the

Court. 

13. PW-6 Md. Badrul Islam, Maternal uncle-in-law of the accused has

stated that the occurrence took place about 3/4 years ago previous to

21.05.2019. One night police personnel of Bihpuria Police Station came

and searched for the accused and asked about the accused. He took

the  police  personnel  to  the  house  of  the  accused  but  the  police

personnel did not find the accused  in his house. As the police did not

find the accused in his house they asked him to appear before the

police station.  On the following morning he went  to  Guwahati   and

while he was in Guwahati he received phone call that the accused was

taken to the police station. After returning from Guwahati, he went to

police station and police told him that  the accused was involved in

some cheating case. At the police station the police asked him to put

his  signature  on  a  piece  of  paper.  In  his  cross-examination,  he  has

stated that when the police went to the house of accused Nizamuddin

for searching him on that day the police did not find the accused and

on the following day the accused voluntarily appeared at the police

station. They went to the police station as called by the police over

phone. 

14. PW-7 ASI Achyut Borah, Investigating Officer, has stated that on

27.06.2011, he was working at Bongalmara Police Outpost as Attached

Officer when SI Kangkan Mahanta lodged an ejahar before the Officer-

in-charge of Bihpuria Police Station. Thereafter, the Officer-in-charge of

Bihpuria Police Station registered a case vide Bihpuria P.S. Case No.

181/2011 under section 420 of the Indian Penal Code and entrusted

him with the charge of the investigation of the case. Thereafter,  he

examined  informant  SI  Kangkan  Mahanta  at  the  Bongalmara  Police

Outpost and recorded his statement and proceeded to the place of the
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occurrence and prepared a rough sketch map of the same vide Ext-3

wherein Ext-3(1) is his signature. He also recorded the statements of

the witnesses found at and around the place of the occurrence. In the

meantime,  informant  SI  Kangkan  Mahanta  acting  on  a  secret

information conducted raid in the house of accused Nizamuddin and

recovered a gold ball from the house of the accused. Thereafter, he

seized  said  gold  ball  and  brought  the  accused  to  Bihpuria  Police

Station.  Accordingly,  he  went  to  Bihpuria  Police  Station  and  after

interrogating him he arrested him and forwarded to the Hon'ble Court.

On 30.07.2011 he examined the seized gold ball through the goldsmith

and  received  the  report  regarding  the  seized  gold  ball  from  the

goldsmith. He was conferred power to conduct the investigation by the

Superintendent of Police, Lakhimpur and as such on completion of the

investigation, he submitted charge-sheet against accused Nizamuddin

under section 420 of the Indian Penal Code. Ext-4 is the charge-sheet

wherein  Ext-4(1)  is  his  signature.  In  his  cross-examination,  he  has

stated that  he did  not  ask  informant  Kangkan Mahanta  to  visit  the

place of the occurrence on being receipt of any secret information or

any  information  from  any  other  source  by  any  person.  During  the

course of his investigation, he did not examine any person as witness

in this case who has stated before him that the accused cheated him in

order to sell fake gold ball. He does not know whether the accused was

arrested  in  the  night  time  or  in  the  day  time  from  his  house  and

brought to the Bihpuria Police station. He only recorded the statement

of the accused and thereafter arrested him.

APPRECIATION OF EVIDENCE

15. Thus,  according  to  informant  PW-3  SI  Kangkan  Mahanta  on

27.06.2011,  night  the  Officer-in-charge  of  Bihpuria  Police  Station

received a telephonic information from an unknown person reporting

that in the house of accused Nizamuddin business of fake gold was

going on and as such on being deputed by the Officer-in-charge of

Bihpuria  P.S,  he  along  with  the  police  staff  went  to  the  house  of

accused Nizamuddin  and conducted raid  therein  and recovered one
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suspected fake gold ball weighting 2.216 Kg from the house. The raid

was reportedly conducted in presence of the said accused Nizamuddin

and  his  family  members  Astha  Khatun,  Rahama Begum and  Riazul

Islam. But PW-4 UBC 496 Purna Kanta Saikia who accompanied PW-3

Kangkan Mahanta at the time of raid has however, stated that at the

time of raid accused Nizamuddin was not present at home. The fact

that accused Nizamuddin was not present at the time of raid has also

been confirmed by PW-5 Musstt. Ayesha Khatun, wife of the accused,

and PW-6 Md. Badrul Islam, the maternal uncle-in-law of the accused.

In fact the I/O PW-7 Achuyt Saikia could not confirm if  accused was

present  in  his  home at  the  time  of  the  raid  or  if  he  was  arrested

subsequently. Thus, there exists a great inconsistency in the version of

PW-3  informant  Kangkan  Mahanta  and  other  witnesses  as  regards

presence of accused Nizamuddin in his house at the time of the raid

and  thereby,  takes  the  prosecution  case  in  suspicion  as  regards

presence of accused at the time of raid. 

16. The  incident  of  raid  in  the  house  of  accused  further  gets

shrouded  in  further  doubt  because  searching  officer  PW-3  Kangkan

Mahanta himself has admitted that at the time of conducting the raid

in  the  house  of  accused  Nizamuddin,  Gaonbura  or  any  other  well

known person of the village had not been informed and the seizure was

not effected in presence of such respectable villagers. Thus the raiding

officer has not followed the provision of section 100(2) of the Cr.P.C in

the instance case. 

17. PW-7  Achuyt  Saikia,  the  Investigating  Officer  has  himself

admitted in evidence that he has not examined any person as witness

in this case who has stated before him that the accused cheated him in

order to sell fake gold ball. The prime witness i.e. informant PW-3 SI

Kangkan Mahanta and PW-4 UBC Purna Kt. Saikia being police officials

themselves,  have  admitted  to  have not  been examined by  the  I/O,

makes the prosecution case a matter of grave doubt. In the FIR it has

reported that the informant acting on a tip off had searched the house
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of accused, but in evidence it has mentioned that the Officer-in-Charge

of the Bihupuria PS had got the information. 

18. What  has  boiled  down from the  above  discussion  is  that  the

prosecution has failed to produce any witness who can claim that the

accused Nizamuddin had cheated him or made any attempt to cheat

him/her by selling fake gold. Secondly, there is a series of lacuna in

police case e.g. the provision of section 100(2) of the Code of Criminal

Procedure was not following while conducting search; the presence of

accused Nizamuddin at the time of raid is itself in the realm of doubt

and thirdly, PW-3 and PW-4 have admitted to have not been examined

by the I/O although they are both police officials. The non-examination

of  PW-3  and  4  also  creates  a  doubt  in  the  prosecution  version.  To

perorate, the foregoing discussion leaves ample room to believe that

prosecution has failed to prove its case beyond all reasonable doubt. 

O R D E R

19. In  view  of  the  discussion  made  above,  the  points  for

determination  are  decided against  the prosecution and the  accused

person Md. Nizamuddin is acquitted of the charge under section 420 of

the  Indian  Penal  Code.  Consequently,  the  accused  person  is  set  at

liberty forthwith. The bail bond of the acquitted accused person stands

cancelled and surety stands discharged. 

20. The seized article be disposed of in due course as per law. 

21. Given under my hand and the seal of this Court on this the 21st

day of August, 2019.                                                                         

(Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur             …...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Musstt. Rahama Begum (PW-1) 

Musstt. Lilima Parvin (PW-2)

SI Kangkan Mahanta (PW-3)

UBC 496 Sri Purna Kanta Saikia (PW-4)

Musstt. Ayesha Khatun (PW-5)

Md. Badrul Islam (PW-6)

ASI Achyut Borah (PW-7)

PROSECUTION EXHIBIT

Seizure list (Ext-1) 

Ejahar (Ext-2)

Sketch-map (Ext-3)

Charge-sheet (Ext-4)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                         
(Shri Narayan Kuri)

                   Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur

Transcribed and typed by me:
Narayan Chetri, Stenographer         
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