
G.R. 153/2016

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 153/2016
Under section 294/506/34 of the Indian Penal Code

State of Assam

                    -Vs-

 1. Sri Tulan Saikia
S/O: Sri Ghana Saikia
R/O: Bilotia Baligaon
P/S: North Lakhimpur
District: Lakhimpur, Assam 

2. Smti. Mintu Saikia
W/O: Sri Ghana Saikia
R/O: Bilotia Baligaon
P/S: North Lakhimpur
District: Lakhimpur, Assam 

           ............Accused persons

Date of offence explanation : 16.09.2016

Dates of recording evidence of PWs : 26.12.2016, 26.12.2017,

             03.01.2019, 15.05.2019

Date of statement recorded u/s 313, Cr.P.C : 11.06.2019

Date of argument : 01.07.2019

Date of judgment : 15.07.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Nabajyoti Chutia, Advocate, for the accused persons   

J  U  D  G  M  E  N  T

1. Prosecution case in brief  is  that on 15.01.2016 one Sri  Sushil

Saikia  lodged  an  ejahar  before  the  Officer-in-charge  of  the  North
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Lakhimpur Police Station stating that he is a police personnel working

in the Traffic Branch of Laluk Police Station. He has alleged that taking

advantage of his absence from home as he was on duty, on 14.01.2016

accused  person  Sri  Tulan  Saikia  entered  the  backside  of  his  house

compound and took away the bulbs with a view to steal the household

articles from his house and as such in the evening time the accused

person in association with another person again entered into his house

compound and took away two nos. of big hens from his chicken coop

(hen house) along with a bottle-gourd and  while retreating, his nephew

came across him and could identify him. On that day, at about 8:30 PM

the informant  returned from his  duty  and came to  know about  the

occurrence  but  he  went  to  sleep.  Thereafter,  at  about  10:30  PM

accused Tulan Saikia again came to his house compound and while he

was  taking  away  his  'jopana'  (bamboo  gate)  his  nephew  Sri  Dipak

Saikia and one Sri Bhabesh Borah  caught him red-handed and as a

result  an  altercation  took  place  between  his  nephew and  accused

Tulan Saikia. He wake up from his sleep and taking along his wife, he

went  to  separate  his  nephew from the  accused,  but  accused  Tulan

Saikia  went  to  a  nearby  house  and  brought  a  sharp  weapon   and

thereafter chased him and his nephew with intent to kill them and as

such the parents of the accused person came there and snatched away

the said sharp weapon from him. Thereafter, accused Tulan brought a

'lathi' (stick) to attack but Smti Mintu Saikia, mother of accused, tried

to snatch away the 'lathi' from him and in the brawl his mother fell

down and the 'lathi'  hit  her person.  Though father of accused Tulan

Saikia took away him from there but he uttered slang words to the

informant and rebuked him warning that he woud kill him by gun shot

on his return from duty with the help of ULFA member Sri Dadu Baruah

and hence the informant was apprehending his life. It is further alleged

that for doing all  such act accused Tulan Saikia is  instigated by his

mother i.e. accused  Smti. Mintu Saikia. Hence, the case.

2. After receiving the FIR, the Officer-in-charge of North Lakhimpur

Police  Station registered  a  case  vide NLPS Case No.  81/2016 under
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section 379/504/506/34 of the Indian Penal Code. The investigation in

this case was carried out and after the completion of investigation, the

investigating officer submitted charge-sheet under section 294/506/34

of the Indian Penal Code against accused persons Sri Tarun Saikia and

Smti. Mintu Saikia to stand trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 294/506/34 of the Indian Penal Code was taken as per section

190(1)(b)  Code  of  Criminal  Procedure.  After  the  appearance  of  the

accused persons before the Court, copies were furnished to them as

per  section  207  Code of  Criminal  Procedure.  The  particulars  of  the

offence  under  section  294/506/34  of  the  Indian  Penal  Code  were

explained to the accused persons to which they pleaded not guilty and

claimed to face the trial.

POINTS FOR DETERMINATION:

4. The point which are required to be determined for a just decision

of this case are as follows:

(a) Whether the accused persons, at about 10:30 PM, on 14.01.2016, at

village  Bilotia  Baligaon,  under  North  Lakhimpur  Police  Station,  in

furtherance of  their  common intention,  hurled obscene words to Sri

Sushil Saikia and his nephew, in or near a public place, and thereby

committed an offence punishable under section 294/34 of the Indian

Penal Code?

(c) Whether the accused persons, at about 10:30 PM, on 14.01.2016, at

village  Bilotia  Baligaon,  under  North  Lakhimpur  Police  Station,  in

furtherance of their common intention, committed criminal intimidation

by threatening Sri Sushil Saikia and his nephew to kill them in future,

and thereby committed an offence punishable under section 506/34 of

the Indian Penal Code?
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5.      During  the  trial  the  Prosecution  side  could  examine  6  (six)

witnesses, namely, Sri  Badan Saikia (PW-1), Sri  Sushil  Saikia (PW-2),

Smti. Rekha Saikia (PW-3), Sri Bidyut Kakati (PW-4), Sri Bhabesh Borah

(PW-5) SI Kamakhya Mishra (PW-6) and exhibited 3 (three) documents

(Shown in the Annexure appended below). The defence side has cross-

examined  all  prosecution  witnesses.  After  the  closure  of  the

prosecution witnesses all the incriminating materials surfaced thereon

against  the  accused  persons  were  put  to  their  explanation  under

section  313  Code  of  Criminal  Procedure.  The  defence  plea  was  in

complete denial and the defence side has declined to adduce evidence

in defence. I  have heard the Argument of both sides and thereupon

come to the following finding:  

DISCUSSION, DECISIONS AND REASONS THEREOF : 

6. Before moving forward with the discussion let me first of all have

a brief resume’ of the testimonies of the witnesses by making short

shrift but touching upon relevancy.

7. PW-1 Sri Badan Saikia, brother of the informant, has stated that

on the night of occurrence, at about 9:00 PM, while he was sleeping in

his house,  hearing hue and cry outside,  he came out and saw that

accused Tulan Saikia was standing holding a 'dao' and thereafter his

father  came and took  away the  'dao'  from his  hand.  Subsequently,

accused Tulan Saikia brought a 'lathi' but his mother came there and

took away the 'lathi' from his hands and in the pushing and pulling the

said 'lathi' hit the head of his mother. Thereafter, he took his brother

from there to his house and prior to that accused Tulan Saikia rebuked

his  brother  by  uttering  slang  words  regarding  his  mother  and  also

threatened to finish their entire family by joining ULFA. In his cross-

examination, he has stated that his brothers is a police officer and at

the time of occurrence he was posted at Laluk Police Station. The name

of  the  mother  of  accused  Tulan  Saikia  is  Smti.  Mintu  Saikia.  Dipok

Saikia is his son. Bhabesh Borah is the son of his elder brother.  He
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acknowledged  that  accused  Tulon  Saikia  lodged a  case  against  the

informant, Dipon Saikia and Bhabesh Borah. 

8. PW-2 Sri Sushil Saikia, informant-cum-victim, has stated that the

occurrence  took  place  on  14.12.2015  at  about  10:30  PM  when  he

reached home after finishing his duty. He saw one bulb, two chickens

and   a  'panilou'  (bottle  gourd)  and  a  'jopona'  (bamboo  gate)  were

missing from the backside of his house. After sometime he heard hue

and cry outside and going outside, he could see that his nephew Dipak

Saikia  and  accused  Tulan  had  been  engaged  in  fisticuff  and  that

Bhabesh Saikia had intervened in the fight. His nephew Dipak Saikia

told  him  that  accused  Tulan  Saikia  had  been  taking  their  'jopona'

(bamboo gate). Thereafter, accused Tulan Saikia went to his house and

brought a 'dao' and a 'lathi' from his house and his father snatched

away the 'dao' from his hand and when his mother tried to take away

the 'lathi' from his hand it hit on her body and she fell down on the

ground. Thereafter, when he tried to bring his nephew Dipak Saikia to

his house, at that time, accused Tulan uttered abusive language calling

the name of his mother and regarding committing of intercourse with a

goat. Accused Tulan Saikia also rebuked them threatening to kill them

by engaging ULFA. Ext-1 is the ejahar wherein Ext-1(1) and Ext-1(2) are

his signatures. In his cross-examination, he has stated that he lodged

the ejahar on 15.12.2015 at North Lakhimpur Sadar Police Station. The

ejahar was written by a 'Toroni' (petition writer) at about 11:00 AM and

he  lodged  the  same  at  about  12:30  PM  at  the  police  station.  He

admitted that the accused persons had also lodged a case against him,

Dipok and Bhabesh. 

9. PW-3 Smti. Rekha Saikia, wife of the informant-cum-victim, has

stated that the accused persons are their neighbours. According to her

the occurrence had taken place in the year 2015 in the night time in

front of their courtyard outside the boundary. On the day of occurrence,

it was Magh Bihu and they were inside their house. They heard a hue

and cry from outside for which her husband i.e. informant Sushil Saikia
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went outside to see what was happening. Subsequently, she also went

outside. She saw that fighting was going on between accused Tulan

Saikia  and  her  nephew  Dipok  Saikia.  Her  husband  stopped  their

fighting by separating them from each other. Thereafter, accused Tulan

Saikia went to his house and brought 'dao' and stick from his house.

His  father  came out  and  took  away  the  'dao'  from his  hand.  Then

accused Tulan Saikia tried to assault her husband and her nephew with

the stick but the stick blow fell  on his mother i.e. on accused Smti.

Mintu Saikia. Thereafter, they returned to their house along with their

nephew Dipok Saikia. In her cross-examination, she has stated that on

the following day of the occurrence her husband and she had gone to

her mother's house and stayed there from 10.30 AM to 6.30 PM. She

admitted to have not told the fact to the police as was narrated in her

evidence because police did not record her statement. She admitted

that  accused  persons  lodged  an  ejahar  against  her  husband,  her

nephew and against another person. She admitted that the accused

persons first lodged the ejahar and later on they also lodged this ejahar

against  them  after  coming  to  know  on  the  following  day  that  the

accused persons had lodged a case against them.

10. PW-4 Sri Bidyut Kakati, an independent witness, has stated that

the house of the accused persons is situated in front of their house.

About three years ago (from 03.01.2019), one evening he had seen

police personnel on the path in front of their house and of the house of

the accused persons and also a gathering of people out there. But he

could not say the reason of their arrival. In his cross-examination, he

has stated that the house of the informant Sushil Saikia is adjacent to

their house. He has categorically stated that he did not  know anything

about the occurrence nor he heard about any hue and cry.

11. PW-5  Sri  Bhabesh  Borah,  an  independent  witness,  and  a

neighbor to  both the parties  has  deposed that  the occurrence  took

place about two years ago (from 03.01.2019), in the night at about

10:00/1:30 PM, in front of the house of informant Sushil Saikia. It was
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Magh Bihu at that time. He was present in his house and came out of

the house upon hearing a hue and cry and saw accused Tulan Saikia

and Badan Saikia's  son namely Dipak Saikia had been fighting with

each  other  regarding  'jopona'  (bamboo  gate).  He  and  Sushil  Saikia

separated accused Tulan Saikia and Dipak Saikia alias Moina from each

other and thereafter,  both the parties went away to their respective

houses.  In  his  cross-examination  he  has  stated  that  he  could  not

identify over  whose 'jopana'  the quarrel  had been going on and he

even expressed his ignorance as to why there was a fighting between

both the parties regarding the 'jopana'.  He has good terms with Sushil

Saikia  as  he is  his  neighbor.  He used to have good terms with  the

accused persons but since after the occurrence he does not have good

terms with them. He admitted that the accused persons have lodged a

case against him and Dipak Saikia @ Moina and that case is presently

pending in the Court.                       

12. PW-6 SI Kamakhya Mishra has stated that  during the course of

investigation, he visited the place of occurrence and prepared a rough

sketch map of the same, recorded the statements of the witnesses,

arrested accused persons Sri Tulan Saikia and Smti. Mintu Saikia and

recorded their statements and released both of them on bail and on

completion  of  the  investigation,  he  submitted  charge-sheet  against

them under section 294/506/34 of the Indian Penal Code. Ext-2 is the

sketch-map of the place of occurrence and Ext-3 is the charge-sheet. In

his cross-examination, he has stated that in the first information report,

the date of occurrence is shown as 14.01.2016. He took up the charge

of  the investigation on 16.01.2016.  In  his  cross-examination he has

stated that PW1 Badan Saikia did not tell him that having gone out of

the house he saw accused Tulan Saikia was standing holding a dao

which his father later took away; that thereafter Tulan had brought a

lathi which his mother took away  from his hand; that accused Tulan

Saikia uttered slang words to the informant regarding his mother and

threatened to join ULFA and thereby finish their entire family. He has

also confirmed that PW2 Sushil Saikia did not tell him the facts that he
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deposed in his evidence. In his charge sheet, it has mentioned that he

could not recover any article that was alleged to have been stolen from

the house of the informant. 

 APPRECIATION OF EVIDENCE

13. The  evidence  of  the  witnesses  discussed  above,  has  given  a

picture  that  accused  Tulan  Saikia  had  a  brawl  with  Dipak  Saikia,

nephew  of  informant  Sushil  Saikia  at  the  relevant  time  of  the

occurrence. In the Ext.1 FIR it has alleged that on 14.1.2016 accused

Tulan Saikia  had initially  took  away two hens from the hen-coop,  a

bottle-gourd, a blub from the house of informant for facilitating criminal

acts  in  the  night  and  accordingly  in  the  night  when  accused  Tulan

Saikia had been taking away his “Jopona” (gate made of bamboo) at

that time he had been caught red-handed by Dipak Saikia and Bhabesh

Bora  leading  to  an  altercation  between  them.  Meanwhile  informant

Sushil Saikia and his wife PW-3 Rakha Saikia came there when accused

Tulan Saikia allegedly used obscene utterance against them and also

criminally  intimidated  them.  According  to  the  informant  the  entire

incident had been done under the instigation of his mother i.e. accused

Mintu Saikia.

14. In the evidence of the all the prosecution witnesses no-where a

single  sentence  could  be  deciphered  which  has  even  remotely

suggested that accused Tulan Saikia indulged in the occurrence on the

goading of his mother accused Mintu Saikia.  It  has indeed reflected

from the evidence of PW-1 Badan Saikia, PW-2 Sushil Saikia and PW-3

Smti Rekha Saikia that it was Mintu Saikia who had taken away the

stick  which  accused  Tulan  Saikia  brought  allegedly  for  assaulting

informant and his nephew. So, I have no hesitation to hold that none of

the accusation against accused Smti Mintu Saikia stands the test of

prove in the instant case.

15. It  has impeccably came out in evidence that accused persons

had lodged a case against informant Sushil Saikia, his nephew Dipak
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Saikia  and  independent  witness  Bhabesh  Bora  regarding  the  same

incident.  In  fact  PW-3  Rekha  Saikia  has  categorically  stated  that

accused persons lodged their case at first and after coming to know of

lodging of the case by accused person, her husband Sushil Saikia had

lodged this case subsequently. Informant Sushil Saikia is a policeman

and he knows the functioning of criminal law very well, but despite that

what  had  prevented  him  from  lodging  the  case  instantly  is  also  a

matter of doubt. The doubt gets more solidified because PW-3 Rekha

Saikia has stated that on the following day of the occurrence she and

her  husband  (i.e.  informant)  had  spent  whole  day  in  her  mother’s

house. If the offence was so serious why informant had spent entire

day in his father-in-law’s house instead of reporting the matter to the

police first? Considering the fact that informant himself a policeman

and aware of the criminal law very well, has refrained from lodging the

case  immediately  and  delayed  by  one  day  creates  a  doubt  in  the

prosecution case.

16. According  to  PW-1  Badan  Saikia  accused  Tulan  Saikia  had

uttered obscene words calling name of mother of informant and had

threatened to finish them by joining banned organisation ULFA. PW-2

Tulan Saikia has reiterated the above version of PW-1. But PW-3 Smti

Rekha  Saikia,  who  has  accompanied  informant  to  the  place  of  the

occurrence at the time of occurrence, has talked about a fight between

accused Tulan Saikia and her nephew Dipak Saikia without drawing any

reference  to  the  allegation  that  accused  Tulan  used  any  obscene

utterance or threatening words, against informant or his family. PW-5

Bhabesh Borah who has been named in the FIR along with Dipak Saikia

to  have  reportedly  caught  accused  Tulan  Saikia  while  he  had been

taking away the “Jopona”, has also stated in the same vein as that of

PW-3 Rekha Saikia. In other words, among the four eye-witnesses, two

have supported each other and the other two of which one is the wife

of informant, has not supported the version that accused Tulan used

any obscene or threatening words against them. The greatest lacuna in

the  prosecution  case  is  the  vital  witness  Dipak  Saikia  was  not  put
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anywhere in the scene of investigation and there is no clarification on

this count by the prosecution, which inevitably constrained me to draw

a negative inference against the prosecution case. Another interesting

fact that has emerged that the entire occurrence took place because

accused  Tulan  Saikia  was  allegedly  took  away  the  “Jopona”  of

informant but I/O (PW-6) has admitted in his evidence that he could not

recover  any  articles  that  was  allegedly  stolen  from  the  house  of

informant. 

17. The animosity between accused and informant can be gauzed

from the fact that a counter-case was lodged by accused against the

informant. A clear picture of fight between accused Tulan and Dipak,

nephew  of  informant  had  been  frescoed  in  the  prosecution  case

without giving a hint as to who had initiated the fight. But the delay in

lodging the FIR by the informant despite he being a policeman and that

too  after  the  accused  persons  had  lodged  a  case  against  them,

sidelining vital witness Dipak Saikia with whom accused had a brawl

from the entire process of investigation, non-mentioning about the role

of mother of accused Tulan Saikia despite arraigning her in the FIR,

non-seizure  by  I/O  of  the  alleged  stolen  articles  from  the  house

informant  and  non-supporting  the  prosecution  case  by  PW-3  Smti

Rekaha Saikia and PW-5 Bhabesh Bora regarding use of obscene and

threatening words by accused Tulan,  overcasts  the prosecution case

with clouds of suspicion. Beset with such doubt, I am of the reasonable

opinion that prudence does not warrant me to hold that prosecution

has able to bring home the charge under section 294/ 506/34 of the

Indian Penal Code and as such both the points for determination are

decided in negative against prosecution.

O R D E R

18. In  view of  the  above  discussion,  I  hereby acquit  accused  Sri

Tulan Saikia and Smti Mintu Saikia from the accusation under section

294/506/34 of the Indian Penal Code and as such they are set at liberty
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forthwith. Considering the facts and circumstances of the case the bail-

bonds shall remain in force for a further period of six months.

19. The judgment  is  delivered  and operative part  of  the same is

pronounced in  the open court,  today on this  15th day  of  July,  2019

under the hand and seal of this court.

                                                     

                                                                    (Shri Narayan Kuri)
             Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur     

Transcribed & types by-
Sri Narayan Chetri, Stenographer

 Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Badan Saikia (PW-1)

Sri Sushil Saikia (PW-2)

Smti. Rekha Saikia (PW-3) 

Sri Bidyut Kakati (PW-4)

Sri Bhabesh Borah (PW-5)

SI Kamakhya Mishra (PW-6)

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Sketch-map (Ext-2)

Charge-sheet (Ext-3)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

                                                                                 

                                                                     (Shri Narayan Kuri)
              Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
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