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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 972/2013
Under section 323/324/34 of the Indian Penal Code 

 State of Assam
        -Vs-
1. Smti. Pravawati Borah
D/O: Late Jatiram Borah
R/O: Simaluguri Gaon
P/S: Panigaon
District: Lakhimpur, Assam

2. Smti. Sunti Borah alias Niru Borah
D/O: Late Jatiram Borah
R/O: Simaluguri Gaon
P/S: Panigaon
District: Lakhimpur, Assam

                                                                            .…….. Accused persons

Date of framing charge : 21.07.2015

Dates of recording evidence of PWs : 29.09.2015, 26.10.2015,

  18.06.2016, 13.07.2016,

  03.02.2017, 29.05.2018,

  30.05.2019

Statement u/s 313, Cr.P.C. recorded on : 26.06.2019

Date of argument : 04.07.2019, 31.07.2019

Date of judgment : 31.07.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Nandeswar Phukan, Advocate, for the accused persons

J  U  D  G  M  E  N  T

1. This case has arisen from an ejahar lodged on 18.02.2006 by

informant  Sri  Kehu  Dutta  before  the  Panigaon  Police  Outpost  (now

Police Station) under North Lakhimpur Police Station. It is alleged in the

ejahar that at about 4:30 PM on 18.02.2006 when informant Sri Kehu
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Dutta and his son Sri Ramesh Dutta were constructing house in their

own land, at that time, accused persons Sri Prabin Borah, Sri Ananta

Borah, Smti. Rinku  Borah, Smti. Pravawati Borah, Smti. Suniti Borah,

Smti. Phuleswari Borah and Smti. Niju Kalita, came in a group, armed

with 'dao', 'lathi', 'khanti' etc. and assaulted his son Sri Ramesh Dutta,

causing grievous injury on his head. It is further alleged that on hearing

the hue and cry when the family members of the informant came to

the place of occurrence, the above-named accused persons assaulted

informant Kehu Dutta and his family members here and there and fled

away from there. Hence, the case.

2. The Officer-in-charge of  Panigaon Police Outpost  on receipt  of

the ejahar effected a G.D. Entry vide Panigaon O.P. GDE No. 675 dated

18.02.2006 and forwarded the ejahar to  the Officer-in-charge of  the

North Lakhimpur Police Station to register a case under proper section

of  law.  After  receiving  the  ejahar,  the  Officer-in-charge  of  North

Lakhimpur Police Station registered a case vide North Lakhimpur Police

Station Case No.  110/2006 under section 147/326/325 of  the Indian

Penal Code and got the investigation into the case commenced.

3. It  is  pertinent  to  mention  here  that  during  the  course  of

investigation  the  then  Officer-in-charge  of  North  Lakhimpur  Police

Station filed a petition praying to transfer this instant case to Panigaon

Police Station  as the Panigaon Police Outpost has been upgraded to

police station and  the place of occurrence falls under the jurisdiction of

Panigaon Police Station. Accordingly, vide order dated 18.12.2012 the

prayer of the petition was allowed and the instant case was transferred

from North  Lakhimpur Police  Station to  the Panigaon Police  Station.

Thereafter, the investigating officer, after completing the investigation,

submitted charge-sheet under section 323/324/34 of the Indian Penal

Code  against  accused  persons  Smti.  Pravawati  Borah,  Smti.  Sunti

Borah and Smti. Phuleswari Borah to stand trial in the Court. 

4. On receipt of the charge-sheet, cognizance of the offence under

section 323/324/34 of the Indian Penal Code was taken as per section
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190(1)(b) of the Code of Criminal  Procedure. Necessary copies were

furnished to the accused persons as per section 207 of the Code of

Criminal  Procedure  after  their  appearance  before  the  Court.  After

considering the materials on record and hearing both the sides, charge

under  section  323/324/34  of  the  Indian  Penal  Code  was  framed  in

writing against the accused persons. The charge was read over and

explained to the accused persons to which they pleaded not guilty and

claimed to be tried.

POINTS FOR DETERMINATION:

5. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(i) Whether the accused persons, at about 4:30 PM, on 18.02.2006,

at  Simoluguri,  under Panigaon Police Station,  in  furtherance of  their

common intention, voluntarily caused hurt to the informant Sri  Kehu

Dutta, his son Sri Ramesh Dutta and his family members, and thereby

committed an offence punishable under section 323/34 of the Indian

Penal Code  ?

(ii) Whether the accused persons, at about 4:30 PM, on 18.02.2006,

at Simoluguri, under  Panigaon Police Station, in furtherance of their

common intention, voluntarily caused hurt to informant Sri Kehu Dutta,

his son Sri  Ramesh Dutta and his family members,  with 'dao'  i.e.  a

sharp cutting weapon, and thereby committed an offence punishable

under section 324/34 of the Indian Penal Code ?

6. It  is  pertinent  to mention here that  during the course of  trial

accused  Smti.  Phuleswari  Borah  expired  and  in  that  connection

accused Smti. Pravawati  Borah filed a petition on 26.06.2019 annexing

a copy of death certificate of Phuleswari Borah which was compared

with the original and a report was sought for from the Officer-in-charge

of Panigaon Police Station. The case against accused Smti Pravawati

Borah accordingly stands abated, and thereafter the case proceeded
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against accused persons Smti. Pravawati Borah and Smti. Sunti Borah

alias Niru Borah.

7. During the trial, the prosecution examined as many as 8 (eight)

witnesses,  namely,  Sri  Ramesh Dutta (PW-1),  Smti.  Anjali  Borah,  Sri

Sushanta Borah (PW-3), Sri Bhaben Dutta (PW-4), Sri Bogen Saikia (PW-

5), Dr. Sashi Sonowal (PW-6), Inspector Dilip Sarmah (PW-7), Inspector

Jibon  Das  (PW-8)  and  exhibited  9  (nine)  documents  (Shown  in  the

Annexure  appended  below).  After  the  closure  of  the  prosecution

evidence the accused persons Smti. Pravawati Borah and Smti. Sunti

Borah alias Niru Borah were examined under section 313 of the Code of

Criminal Procedure wherein they denied the incriminating materials put

to them from the evidence of the witnesses and declined to adduce

evidence in their defence.

8. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREOF:

9. At the very outset let me start the discussion with the testimony

of  the Medical  Officer.  PW-6 Dr.  Sashi  Sonowal,  Medical  Officer,  has

stated that on 18.02.2016 he was working as Medical  Officer (A) at

Panigaon SHC. On that day as many as six persons, namely, (1) Sri

Ramesh  Dutta  (22  years),  (2)  Sri  Kehu  Dutta  (65  years),  (3)  Smti.

Sadari Dutta (20 years), (4) Smti. Munukan Dutta (18 years), (5) Smti.

Sona Dutta (18 years), and (6) Smti. Junmoni Dutta (15 years) were

brought before him by UBC/429 Sri Gupal Tamuli of the then Panigaon

O.P for their medical examination. As per medical reports, Sri Ramesh

Dutta was medically examined at 5:45 PM on 18.02.2006 and the rest

persons were examined later on, at 6:00 PM. On examination, he found

following injuries:-

(1)Sri Ramesh Dutta. (i)Cut injury over skull about 5 cm and skin deep.

(ii)Injury  over  left  eyelid.  These  Injuries  were  simple  in  nature  and

caused by sharp  object.  Ext-1  is  the  medical  report,  Ext-1(1)  is  his
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signature  with  seal.  (2)  Sri  Kehu  Dutta  has  been  examined  with  a

history of assault on left hand and he was found in normal position with

no 'fresh' injury. Ext-2 is the medical report, Ext-2(1) is his signature

with seal. (3) Smti. Sadari Dutta had a history of assault on buttock

with pain. To his opinion, the injury was simple and caused by blunt

object. Ext-3 is the medical report, Ext-3(1) is his signature with seal.

(4) Smti. Munukan Dutta had a  history of assault on whole body but no

fresh injury was found and she was in quite normal position. Ext-4 is

the medical report, Ext-4(1) is his signature with seal. (5) Smti. Sona

Dutta had a history of assault on right buttock with pain. To his opinion

simple injury caused by blunt object. Ext-5 is the medical report, Ext-

5(1) is his signature with seal. (6) Smti. Junmoni Dutta had a history of

assault on whole body but no fresh injury was found and she was in

quite  normal  position.  Ext-6  is  the  medical  report,  Ext-6(1)  is  his

signature with seal. In his cross-examination, he has stated that the

injury as per Ext-1 may be caused by falling.

10. PW-1 Sri Ramesh Dutta, victim, has stated that at about 4:30 PM

on 18.02.2006  he had gone to work in the 'bari'  (orchard) situated

near his house and while he was working there at that time all  the

accused persons came there and restrained him whereupon accused

Pravawati Borah and Phuleswari Borah assaulted him with a 'dao' on

his  head  as  a  result  he  fell  down  on  the  ground.  As  there  was

commotion,  his  father  Kehu Dutta came to  the place of  occurrence

when  the  accused  persons  fled  away  from there.  He  sustained  cut

injury on his head and on the eyelid of left side. At first he was taken to

Panigaon  Police  Station  and  thereafter  to  North  Lakhimpur  Saboti

Hospital and he had undergone medical treatment at North Lakhimpur

Civil Hospital for 18 days. In connection with the occurrence his father

lodged an ejahar at the Panigaon Police Outpost. He has averred that

his father had already expired. In his cross-examination, he has stated

that  their  house  is  situated  adjacent  to  the  house  of  the  accused

persons. He admitted that there exists a land dispute between them

and the accused persons and that a case had been lodged against him,

his father and one Atul Dutta by the accused side.  
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11. PW-2 Smti. Anjali Borah has stated that she knows nothing about

the occurrence.

12. PW-3  Sri  Sushanta  Borah  has  stated  that  his  house  and  the

house  of  the  informant  are  adjacent  to  each  other.  On  the  day  of

occurrence Ramesh Dutta, the son of the informant was erecting 'jeura'

(fencing)  in  the  boundary  of  their  land  when  accused  persons

Pravawati Borah, Phuleswari Borah and Niru alias Sunti remonstrated

with  the  act  of  Ramesh  Dutta  in  erecting  'jeura'  and  thereafter

Pravawati Borah and Phuleswari Borah assaulted Ramesh Dutta with a

'dao' as a result he sustained injury on the left side of head and on the

upper  side  of  his  left  eye.  The  villagers  gathered  at  the  place  of

occurrence.  Ramesh  Dutta  underwent  medical  treatment  at  Saboti

Hospital for 18 days. In his cross-examination, he has stated that he

does not remember the date of his birth. He does not know if any case

was  filed  against  Ramesh  Dutta  and  Kehu  Dutta.  He  heard  that

Phuleswari and Niru sustained injury and they had gone to hospital.

The occurrence took place in connection with land dispute. She did not

tell the police that Phuleswari and Niru objected when Ramesh Dutta

was erecting 'jeura' (bamboo fencing).  

13. PW-4 Sri Bhaben Dutta has stated that he knew informant Late

Kehu Dutta and also knows the accused persons. In the year 2006 he

heard that a 'kajiya' (physical fighting) took place between both the

sides in connection with land. In his cross-examination, he has stated

that he knew that a case had been lodged against Kehu Dutta and

others. 

14. PW-5 Sri Bogen Saikia has stated that the occurrence took place

in the year 2006 or 2007 and on the day of the occurrence he was

attending a 'hokam' ceremony in the house of Jotin Borah situated at

Majorchapori and in the evening time, after returning from the 'hokam'

ceremony on the road he came to know a 'kajiya' (physical fighting)

took place between the family members of Kehu Dutta and Phuleswari

Borah.  The said physical fighting took place in the land of Phuleswari
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Borah. He heard that Phuleswari and her daughter was assaulted by

the family members of Kehu Dutta. In his cross-examination, he has

stated that he heard that a case was instituted against Kehu Dutta as

well. 

15. PW-7 Inspector  Dilip  Sarmah,  Investigating  Officer,  has  stated

that  on  18.02.2016,  he  was  working  as  the  I/C  of  Panigaon  Police

Outpost and on that day, he had received an ejahar from one Kehu

Dutta  and  after  effecting  a  G.D.  Entry  being  GDE  No.  675  dated

18.02.2006  he  forwarded  the  ejahar  to  the  OC  of  North  Lakhimpur

Police  Station  for  registering  a  case  and  himself  took  up  the

investigation of the case and examined  informant and one Sri Ramesh

Dutta at the outpost and recorded their statements and proceeded to

the  place  of  occurrence.  He  visited  the  place  of  occurrence  and

prepared a sketch map of the same. Ext-7 is the sketch map, Ext-7(1) is

my signature.  He sent  injured persons namely Ramesh Dutta,  Kehu

Dutta, Sadori Dutta, Munakon Dutta, Janmoni Dutta and Sona Dutta to

Panigaon PHC for their medical examination. After doing this much of

investigation, he had to hand over the case diary to new I/C as he was

suspend from the service because of death of a person arising out of

law  and  order  situation.  Ext-8  is  the  ejahar  which  was  lodged  at

Panigaon  Outpost  and  which  was  received  by  him.  In  his  cross-

examination,  he  has  stated  that  the  occurrence  took  place  on

18.02.2006 but the charge-sheet was filed on 31.02.2014 i.e. after 8

(eight) years of the date of occurrence. He had examined Kehu Dutta

and Ramesh Dutta at the police outpost but did not seize any article

from the place of occurrence. He could not remember if any case was

lodged on the same day against Kehu Dutta and Ramesh Dutta and

was being investigated by him.  

16. PW-8  Inspector  Jibon  Das,  another  Investigating  Officer,  has

stated that on 06.05.2007, he took charge of the investigation of this

case  and  in  course  of  the  investigation,  he  visited  the  place  of

occurrence and inspected the same and prepared a sketch map of the

place of occurrence and recorded statements of the witnesses found at
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and around the place of occurrence. Ext-7 is the sketch map of the

place of occurrence wherein Ext-7(1) is his signature. He also collected

the injury certificate of the victim. He searched for the accused persons

but could not find them.  In the mean time, he got transferred and case

diary  was  handed  over  to  the  Officer-in-charge  of  North  Lakhimpur

Police  Station  who  got  it  endorsed  to  SI  Biswajit  Sharma  and

subsequently to SI Manuranjan Saikia who submitted charge-sheet in

this case u/s 323/324/34, IPC showing accused Prabhawati Borah, Sunti

Borah and Phuleswari Borah as absconder. Ext-9 is the charge-sheet

wherein Ext-9(1) is the signature of SI Manuranjan Saikia with which he

is familiar. In his cross-examination, he has stated that he took over the

charge  of  the  investigation  on  06.05.2007  but  the  occurrence  took

place at 4:30 PM on 18.02.2006 and the Charge-sheet was filed on

26.06.2013. There is no reason mentioned in the charge-sheet for such

delayed  investigation.  He  had examined  witnesses  Sushanta  Borah,

Bhaba  Dutta,  Anjali  Borah,  BogenSaikia  and  Dipen  Borah  on

06.05.2007 at the place of occurrence. He does not know if any other

case was lodged over the same incident. He prepared the sketch map

on  06.05.2007  and  collected  the  medical  report  of  the  victim  on

13.07.2007. Previous to him SI Dilip Sharma investigated this case and

he  examined  witnesses  namely  Kehu  Dutta  and  Ramesh  Dutta  on

14.02.2006.  

APPRECIATION OF EVIDENCE

17. The  evidence  of  PW-6  M.O.  thus  reflects  that  at  5:45  PM on

18.02.2006 (1) Sri  Ramesh Dutta (22 years),  (2) Sri  Kehu Dutta (65

years), (3) Smti. Sadari Dutta (20 years), (4) Smti. Munukan Dutta (18

years), (5) Smti. Sona Dutta (18 years), and (6) Smti. Junmoni Dutta

(15 years)  had different  injuries  in  their  persons  but  (1)Sri  Ramesh

Dutta had Cut injury over skull about 5 cm and skin deep and Injury

over left eyelid and although those Injuries were simple in nature  but

caused  by  sharp  object.  Similarly,  Sri  Kehu  Dutta  had  a  history  of

assault on left hand and he was found in normal position with no 'fresh'
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injury. Now let me appreciate as to how these persons had suffered

those injuries.

18. PW-1 Sri Ramesh Dutta, victim, has stated that at about 4:30 PM

on 18.02.2006  while he was working in his orchard accused Pravawati

Borah and Phuleswari Borah assaulted him with a 'dao' on his head as

a result he suffered cut injury in his head and in the eye-lid of left eye

and  had  to  undergo  medical  treatment  at  North  Lakhimpur  Civil

Hospital  for  18 days.  But  he has  admitted that  there  exists  a  land

dispute between them and the accused persons and that a case had

been lodged against him, his father and one Atul Dutta by the accused

side. 

19. This  version  of  PW-1  seems  to  be  supported  by  PW-3  Sri

Sushanta  Borah  as  he has  also  stated that   on 18.6.2006 at  4  PM

Ramesh Dutta, the son of the informant was erecting 'jeura' (fencing)

in the boundary of their land when accused persons Pravawati Borah,

Phuleswari  Borah  and Niru  alias  Sunti  remonstrated with  the act  of

Ramesh Dutta and assaulted Ramesh Dutta with a 'dao' as a result he

sustained injury on the left side of head and on the upper side of his

left eye for which Ramesh Dutta had to undergo medical treatment at

Saboti  Hospital  for  18 days.  In  his cross-examination,  he has stated

that he does not remember the date of his birth. He does not know if

any case was filed against Ramesh Dutta and Kehu Dutta. He heard

that  Phuleswari  and  Niru  sustained  injury  and  they  had  gone  to

hospital. According to him also the occurrence took place in connection

with land dispute.

20. But  apart  from the  version  of  PW-1 Ramesh  Dutta  and  PW-3

Sushanta Borah a counter version has come up from the testimony of

PW-4 Bhaben Dutta who has stated to have heard of a physical fighting

between both the sides in connection with land in the year 2006. In his

cross-examination, he has stated that he knew that a case had been

lodged against Kehu Dutta and others. PW-5 Sri Bogen Saikia has also

heard of a 'kajiya' (physical fighting) between the family members of
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Kehu  Dutta  and  Phuleswari  Borah  that  took  place  on  the  land  of

accused  Phuleswari  Borah  wherein   accused  Phuleswari  and  her

daughter was assaulted by the family members of Kehu Dutta. In his

cross-examination,  he  has  stated  that  he  heard  that  a  case  was

instituted  against  Kehu  Dutta  as  well.  PW-2  Smti.  Anjali  Borah  has

stated that she knows nothing about the occurrence.

21. Two  clear  facts  have  emerged  from  the  testimony  of  the

prosecution witnesses i.e. the accused persons and the family of the

informant had land dispute and that accused persons had also suffered

injuries in the instant case.

22. It  is  an  established  law  that  the  evidence  of  the  injured

witnesses  should  be  relied  upon  unless  there  are  grounds  for  the

rejection  of  his  evidence  on  the  basis  of  major  contradictions  and

discrepancies.  In  the  Ext.1  FIR  the  informant  has  stated  that  the

occurrence took place when he along with his son PW-1 Ramesh Dutta

had been erecting a house on their own land. But PW-1 Ramesh Dutta

has averred that the occurrence took place when he was working in his

orchard. PW-1 Ramesh Dutta has also admitted that accused persons

had  also  filed  a  case  against  him,  his  father  and  another  person.

According to PW-1 Ramesh Dutta the occurrence took place on his own

land but according to PW-5 BogenSaikia the occurrence took place on

the land of  accused Phuleswari  Bora.  Thus,  it  has  lent  force to  the

defence argument that a land dispute is going between both the sides.

Moreover, the existence of this dispute has been admitted by majority

of the prosecution witnesses. As such, the version of injured witness

PW-1 Ramesh Dutta needs close scrutiny. PW-1 has got support from

PW-3  Sushanta  Borah  but  he  is  such  a  witness  who  could  not

remember  his  date  of  birth  but  could  remember  the  day  of  the

occurrence which is a matter of strange. Moreover, PW-3 has stated

that the occurrence took place when informant Ramesh Dutta (PW-1)

had been erecting bamboo fencing in his land. Thus as per Ext.1 FIR

the occurrence took place when informant had been erecting a house;

as per PW-1’s own testimony, at the time of the occurrence he was
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working  in  his  orchard;  and  as  per  PW-3,  informant  was  erecting

boundary  bamboo fencing  around his  land.  So,  three versions  have

come as to the work that Ramesh Dutta was performing at the time of

the occurrence which is  a  clear   contradiction between FIR and the

versions of PW-1 and PW-3 that casts a doubt regarding their credence.

23. Further, the prosecution evidences shows that accused persons

had also sustained injuries but the prosecution has failed to explain the

injuries  sustained by the accused persons.  In  the STATE OF M.P.  VS

MISHRILAL (DEAD) AND OTHERS [(2003) 9 SCC 426] a division bench of

the Hon’ble  Supreme Court  has  laid  down that  “17……. In  Lakshmi

Singh Vs. State of Bihar (1976) 4 SCC 394 referring to earlier decisions

in Mohan Rai vs State of Bihar, AIR 1968 SC 1281 it was held by this

Court: “……….. where the prosecution fails to explain the injuries on

the  accused,  two  results  follow:  (1)  that  the  evidence  of  the

prosecution witnesses is untrue; and (2) that the injuries probabilise

the plea taken by the appellants…….  

24. The  omission  on  the  part  of  the  prosecution  to  explain  the

injuries  on  the  person  of  the  accused  assumes  much  greater

importance  where  the  evidence  consists  of  interested  or  inimical

witnesses or  where  the defence gives  a version which  competes in

probability with that of the prosecution one……. “

25. In the instant case also the enmity of the parties are perspicuous

and  in  such  a  situation  the  non-explanation  of  injuries  by  the

prosecution  in  my  reasonable  opinion  is  become  fatal  for  the

prosecution case. Hence, in view of the above discussion, I am of the

conclusive opinion that the prosecution has failed to bring home the

charge under section 323/324/34 of the Indian Penal Code against the

accused persons.

O R D E R

26. In the result, accused persons Smti. Pravawati Borah and Smti.

Sunti Borah alias Niru Borah are acquitted of the charge under section
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323/324/34 of the Indian Penal Code and as such they are set at liberty

forthwith.

27. Considering the facts and circumstances of the case, I hereby

extend the bail-bonds of the acquitted persons for a further period of

six months.

28. The judgment  is  delivered and operative part  of  the same is

pronounced in the open court, today on this 1st day of August, 2019

under the hand and seal of this court.

         (Shri Narayan Kuri)
                  Chief Judicial Magistrate,

      Lakhimpur, North Lakhimpur

Dictated and Corrected by me:

(Shri Narayan Kuri)
Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:
Narayan Chetri, Stenographer

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Ramesh Dutta (PW-1)

Smti. Anjali Borah (PW-2)

Sri Sushanta Borah (PW-3)

Sri Bhaben Dutta (PW-4)

Sri Bogen Saikia (PW-5)

Dr. Sashi Sonowal (PW-6)

Inspector Dilip Sarmah (PW-7)

Inspector Jibon Das (PW-8)

PROSECUTION EXHIBIT

Medical report (Ext-1 to Ext-6)

Sketch-map (Ext-7)

Ejahar (Ext-8)

Charge-sheet (Ext-9)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

         (Shri Narayan Kuri)
                  Chief Judicial Magistrate,

         Lakhimpur, North Lakhimpur
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