
 

GR 1125/2011

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 1125/2011
U/s 447/448/294/323 IPC

State of Assam

                                              -Vs-

Sri Tutu Gowala
S/O: Sri DhaniramGowala
R/O: PanbariBorigaon
P.S: Narayanpur
District: Lakhimpur, Assam

………Accused person

Date of offence explanation : 18.01.2012

Date of recording evidence of PWs : 23.05.2012, 18.06.2012,

                                                                 22.02.2019

Date of recording evidence of CW : 12.03.2019

Date of recording statement u/s 313, Cr.P.C : 13.05.2019

Date of argument : 13.05.2019

Date of judgment : 13.05.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Batul Boruah, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The prosecution case, in brief, is that on 29.08.2011 informant

Sri Anil  Gowala lodged an FIR with the Officer-in-charge of Panigaon

Police Station alleging that at about 3:30 PM on 29.08.2011 while he

was cutting firewood in his courtyard, accused Sri Tutu Gowala, without

any reason, entered into the courtyard and rebuked him by uttering

unparliamentary words and assaulted him with the firewood as a result
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he sustained grievous injury on his head and on different parts of his

body. Hence, the case.

2. After  receiving  the  ejahar,  the  Officer-in-charge  of  Panigaon

Police Station, registered a case vide Panigaon P.S. Case No. 52/2011

under  section  447/294/325  of  the  Indian  Penal  Code  and  got  the

investigation into the case commenced. The investigating officer, after

completing  the  investigation,  submitted  charge-sheet  under  section

447/448/294/323 IPC against the accused person Sri  Tutu Gowala to

stand trial in the Court.  

3. On receipt of the charge-sheet, cognizance of the offence under

section 447/448/294/323 of the Indian Penal Code was taken as per

section 190(1)(b), Cr.P.C. The accused person entered his appearance

before the Court after receiving the summons. Copies were furnished to

the accused person as per provision contained in section 207, Cr.P.C.

The particulars of the offence under section 447/448/294/323 of the

Indian Penal Code were explained to the accused person to which he

pleaded not guilty and claimed to be tried. 

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused person, at about 3:30 PM, on 29.08.2011, at

village Panbari Borigaon under Narayanpur Police Station, committed

criminal trespass by entering into the courtyard of the house of Sri Anil

Gowala, and thereby committed an offence punishable u/s 447 IPC?

(b) Whether the accused person, at about 3:30 PM, on 29.08.2011, at

village Panbari Borigaon under Narayanpur Police Station, committed

criminal house trespass by entering into the house of Sri Anil Gowala,

and thereby committed an offence punishable u/s 447 IPC?

(c) Whether the accused person, at about 3:30 PM, on 29.08.2011, at

village  Panbari  Borigaon  under  Narayanpur  Police  Station,  hurled
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unparliamentary  words  to  Sri  Anil  Gowala  at  and  nearby  the public

place, and thereby committed an offence punishable u/s 294 IPC?

(d) Whether the accused person, at about 3:30 PM, on 29.08.2011, at

village Panbari Borigaon under Narayanpur Police Station, voluntarily

caused hurt  to  Sri  Anil  Gowala,  and  thereby  committed  an  offence

punishable u/s 323 IPC?

5. During  the  trial  the  Prosecution  side  examined  4  (four)

prosecution witnesses and 1 (one)  court  witness,  namely,  Sri  Gopal

Bharali  (PW-1),  Smti.  Dipa Bharali  (PW-2),  Sri  Anil  Nayak (PW-3),  Sri

Ram Nayak (PW-4) and Sri Anil Gowala (CW-1). It is an old pending case

and the prosecution despite sufficient opportunities failed to secure the

attendance of the informant and the I/O. As it is an old pending case

that  has  run  for  nearly  8  (eight)  years.  Moreover,  it  is  a  summons

procedure  case  and  several  attempts  were  made  to  bring  the

attendance of informant Anil Gowala but it appears that the informant's

trace could not be found, so considering the nature of the offence and

the period to which the trial has stretched, the prosecution evidence

was closed by invoking the power entrusted under section 258, Cr.P.C.

After the closure of the prosecution evidence the accused person was

examined  under  section  313,  Cr.P.C.  wherein  he  denied  the

incriminating materials put to him from the evidence of the witnesses

and declined to adduce evidence in defence.

DISCUSSION, DECISION AND REASONS THEREOF:

6. The evidentiary facts that need to be appreciated in all the four

points  are  intertwined as such  let  me take up all  these four  points

together for discussion for the sake of convenience. 

7. PW-1 Sri  Gopal  Bharali  has stated that  he engaged informant

Anil Gowala as a ploughman in his house and the accused person is his

co-villager. The occurrence took place in his house but at the time of

the occurrence he was not present in his house as he had gone for his

work.  On  returning  to  his  house  he  came  to  know that  a  physical
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fighting  had  taken  place  between  the  informant  and  the  accused

person, but he did not know for what reason the fighting had taken

place. He also expressed his ignorance about the present whereabouts

of  informant  Anil  Gowala.  He  has  clarified  to  have  not  seen  the

occurrence of 'maar-pit' (physical fighting).

8. PW-2 Smti. Dipa Bharali is the wife of PW-1 Gopal Bharali and

according to her on the day of occurrence hearing hue and cry she

came  out  of  her  house  and  saw  that  accused  Tutu  Gowala  was

assaulting informant Anil  Gowala in the courtyard of her house. She

could not say for what reason the occurrence of 'maar-pit'  (physical

fighting) had taken place. According to her, hearing the hue and cry

the villagers  also gathered at  the place of  occurrence and she saw

injury on the head of informant Anil Gowala. In her cross-examination,

she could not say the name of the villagers who gathered at the place

of  occurrence.  She  also  could  not  say  by  what  object  Tutu  Guwala

assaulted Anil Guwala.

9. PW-3 Sri Anil Nayak and PW-4 Sri Ram Das Nayak were of the

versions that they are ignorance about the occurrence.

10. CW-1 Sri Anil Gowala has stated that he has not filed any case

against any Tutu Gowala and he is not the informant of this case. Gopal

Bharali had engaged a person named Anil Gowala as ploughman but

his present whereabouts is not known to him. Said Anil Gowala used to

loiter here and there and he had no permanent residence. 

APPRECIATION OF EVIDENCE

11. It  has  impeccably  clear  that  victim Anil  Gowala  could  not  be

traced out by the prosecution. One person named Anil Gowala, akin to

that  of  the  informant  had  appeared  before  the  Court  after  getting

summons  and  he  was  examined  as  Court  witness  but  this  witness

denied to be the informant who lodged the case. But he has added that

actual victim namely Anil Gowala is untraced as he has no permanent

residence.
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12. In the FIR it has reflected that the accused had assaulted the

informant with a split fire-wood for which he sustained the injuries. PW-

2 Smti Dipa Bharali is an eye-witness to the occurrence who has stated

in  evidence  to  have  appeared  at  the  place  of  the  occurrence  after

hearing  hue  and  cry  and  saw  that  accused  assaulting  victim  Anil

Gowala. But in cross-examination, she has admitted to have not seen

the object with which victim was assaulted.Moreover, she has also not

able  to  name the  persons  who  had  assembled  at  the  place  of  the

occurrence after the occurrence. Two other PWs have been examined

namely Anil Nayak and Sri Ram Das Nayak but they could not utter a

single word about the occurrence. In the FIR, informant stated to have

been assaulted by a fire-wood but PW-2 Dipa Bharali has stated to have

not seen with what object victim Anil Gowala was being hit by accused,

creates a doubt in her observation and the facts that she narrated.

13. From the above analysis, it has come out that PW-2 Dipa Bharali

witnessed the occurrence when the brawl was in the middle and as

such  who  started  the  fight  could  not  be  established.  No  other

independent  witness  corroborated  the  version  of  Smti  Dipa  Bharali

(PW-2).  Besides  there  is  nothing  in  evidence  that  accused  had

trespassed the house of informant, or that some obscene words were

exchanged in  the public  place or  vicinity  of  public  place.  Since the

victim could not  be traced out as such prudent  demanded that the

version of  PW-2 to be corroborated by other independent witnesses

because other people gathered at the place of the occurrence, but the

failure  of  the prosecution to get  such corroborative material,  in  my

reasonable opinion has corroded the efficacy of the prosecution case.

In view of the above discussion, I am of the reasonable opinion that the

prosecution  has  failed  to  bring  home  the  charge  under  section

447/448/294/323  of  the  Indian  Penal  Code,  against  the  accused

persons. 

O R D E R

14. In  view  of  the  discussion  made  above,  the  points  for

determination are decided against the prosecution and accused person
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Sri  Tutu  Gowala  is  acquitted  of  the  accusations  under  section

447/448/294/323 of the Indian Penal Code. Consequently, the accused

person is set at liberty forthwith. The bail-bond of the accused person

shall remain in force for a further period of six months from today.

15. The judgment  is  delivered and operative part  of  the same is

pronounced in the open court on this 13th day of May, 2019.

      (Shri Narayan Kuri)
    Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Gopal Bharali (PW-1)

Smti. DipaBharali (PW-2)

Sri Anil Nayak (PW-3)

Sri Ram Das Nayak (PW-4)

PROSECUTION EXHIBITS

Nil

COURT WITNESS

Sri Anil Gowala

DEFENCE WITNESSES 

Nil 

DEFENCE EXHIBITS

Nil    

     (Shri Narayan Kuri)
              Chief Judicial Magistrate,

Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer
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