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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR, 
NORTH LAKHIMPUR, ASSAM 

 Present: Shri Narayan Kuri, AJS, 
            Chief Judicial Magistrate, 
            Lakhimpur, North Lakhimpur, Assam. 
 

 G.R. 536/2015 
U/s 341/294/323/34, IPC 

    State of Assam 

                       -Vs- 

     1. Sri Akaman Gogoi 
    S/O: Late Dimbeswar Gogoi 
    R/O: Borkhet Kathoni 
    P/S: Bihpuria 
    District: Lakhimpur, Assam 
 

    2. Sri Pinku Gogoi 
    S/O: Sri Akaman Gogoi 
    R/O: Borkhet Kathoni 
    P/S: Bihpuria 
    District: Lakhimpur, Assam   
 

    3. Sri Rajib Gogoi alias Rinku Gogoi 
    S/O: Sri Akaman Gogoi 
    R/O: Borkhet Kathoni 
    P/S: Bihpuria 
    District: Lakhimpur, Assam      
                ..............Accused persons 
 

Date of offence explanation   : 02.01.2016 

Dates of recording evidence   : 19.05.2016, 01.08.2016,  

   17.10.2017, 01.12.2017,  

   09.08.2018 

Date of statement recorded u/s 313, Cr.P.C:  26.03.2019 

Date of argument    : 17.04.2019 

Date of judgment    : 02.05.2019 

 

Advocates appeared in the case:- 

Sri Prasanta Dutta, Addl. P.P., for the State 

Sri Prasanta Buragohain, Advocate, for the accused persons    
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J  U  D  G  M  E  N  T 

1. Prosecution case has arisen out of an ejahar lodged on 19.03.2015 by 

one Sri Keshab Borah before the Officer-in-Charge, Bihpuria Police Station 

wherein it is alleged that at about 8:30 PM, on 19.03.2015, while the informant 

and his younger brother Sri Dilip Borah (aged 35 years) were returning home 

from Bihpuria by riding a motorcycle, on the way at Borkeht village road, accused 

persons Sri Akaman Gogoi, Sri Mantu Gogoi Sri Rinku Gogoi along with two 

unknown persons on being led and incited by accused Sri Pinku Gogoi restrained 

them by stopping their motorcycle and uttered unparliamentary words to them. 

The accused persons also assaulted the informant with fist blows and kicks and 

pressed his neck with a view to killing him but he somehow escaped from the 

clutches of the accused persons and saved his life. But the accused person, in a 

group, assaulted his younger brother Sri Dilip Borah causing injuries on different 

parts of his body including grievous injury on his head. Immediately, his younger 

brother was shifted to Bihpuria CHC for his medical treatment. Hence, the case. 

2. After receiving the FIR, the Officer-in-Charge of Bihpuria Police Station 

registered a case vide Bihpuria Police Station Case No. 98/2015, u/s 

341/294/323/325/506, IPC. The investigation in this case was carried out, and 

after the completion of investigation, the investigating officer submitted charge-

sheet u/s 341/294/325/34, IPC against accused persons Sri Akaman Gogoi, Sri 

Pinku Gogoi and Sri Rajib gogoi alias Rinku Gogoi to stand trial in the Court. The 

FIR-named accused Sri Mantu Gogoi was not sent up for trial. 

3. On receipt of the charge-sheet, cognizance of the offence u/s 

341/294/325/34, IPC was taken as per section 190(1)(b), Cr.P.C. After the 

appearance of the accused persons before the Court, copies were furnished to 

them as per section 207 Cr.P.C. The particulars of the offence u/s 

341/294/323/34, IPC were explained to the accused persons to which they 

pleaded not guilty and claimed to face the trial. 
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Points for determination 

4. The points which are required to be determined for a just decision of this 

case are as follows: 

(a) Whether the accused persons, at about 8:30 PM, on 19.03.2015, at Borkhet 

village road, under Bihpuria Police Station, in furtherance of their common 

intention, wrongfully restrained Sri Keshab Borah and Sri Dilip Borah, and 

thereby committed an offence punishable u/s 341/34, IPC ? 

(b) Whether the accused persons, at about 8:30 PM, on 19.03.2015, at Borkhet 

village road, under Bihpuria Police Station, in furtherance of their common 

intention, uttered unparliamentary words to Sri Keshab Borah and Sri Dilip Borah 

at and around public place, and thereby committed an offence punishable u/s 

294/34, IPC ? 

(c) Whether the accused persons, at about 8:30 PM, on 19.03.2015, at Borkhet 

village road, under Bihpuria Police Station, in furtherance of their common 

intention, voluntarily caused hurt to Sri Keshab Borah and Sri Dilip Borah, and 

thereby committed an offence punishable u/s 323/34, IPC ? 

 5.       During the trial the Prosecution side could examine 8 (eight) witnesses, 

namely, Sri Keshab Borah (PW-1),  Sri Dilip Borah (PW-2), Sri  Jitaram Borah 

(PW-3), Sri Simanta Borah (PW-4), Sri Padmeswar Gogoi (PW-5), Sri Lakhyan 

Chouhan (PW-6), Dr. Abhilesh Mohanty (PW-7) and Sri Bhabesh Choudhari (PW-

8) and exhibited 4 (three) documents (Shown in the Annexure appended below). 

The defence side has cross-examined prosecution witnesses. On closure of the 

prosecution witnesses all the incriminating materials surfaced thereon against the 

accused persons were put to their explanation under section 313 Code of 

Criminal Procedure. The defence plea was in complete denial. I have heard 

strident final argument of both sides and thereupon come to the following 

finding:   
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Discussion, decision and reasons therefor  

6. The evidentiary facts that need to be appreciated in all the three points 

are intertwined as such let me take up all these three points together for 

discussion for the sake of convenience. But let me set out for the discussion 

taking into the facts narrated by the medical officer in this case. 

7. PW-7 Dr. Abhilesh Mohanty, Medical Officer, has stated that on 

19.03.2015 he was working as Medical Officer, NRHM, at Bihpuria CHC and on 

that day, at about 10:45 PM, he had examined Sri Dilip Bora and found simple 

injury on the scalp, size ½ cm x 1 cm. In his opinion the nature of injury was 

simple and fresh, caused by blunt object. He exhibited injury certificate as Ext-2 

wherein Ext-2(1) is his signature. In his cross-examination, he has stated that 

such type of injury may be caused by falling on any hard substance.   

8. The evidence of medical officer points to the fact that at about 10.45 AM 

on 19.3.2015 Sri Dilip Bora had a simple but fresh injury in his scalp which might 

have been caused by some blunt object or by falling on any hard substance. 

Now, let me delve upon the fact as to how that injury was sustained by Dilip 

Bora and if accused had any role in it. To this endeavor, who would be more 

precise in frescoing the incident but the victim himself. So, let me now consider 

the version of victim Dilip Bora, who is adduced as PW-2 by the prosecution. 

9. PW-2 Sri Dilip Bora has asseverated that at 8.30 PM on 19.3.2015 he 

along with his elder brother Keshab Bora had been coming from Bihpuria riding a 

motor cycle and the accused persons armed with stick had accosted them in 

front of their courtyard and assaulted them. The accused persons initially 

assaulted him with stick and thereafter caught hold of his elder brother in his 

neck and assaulted him by punching and dealt ‘lathi’ blows. As a commotion took 

place, the other members of the accused person’s family came there and 

assaulted them. Both of the dispersed in two different directions and returned 

home and later on went to the police station and lodged this case. He has 

suffered fractured injuries in the first finger of right hand and sustained injuries 

in the head. 
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10. PW-2 Dilip Bora, however, in his cross examination has narrated that it 

was dark at the time of the occurrence and that the stick with which they were 

assaulted was not shown to him at the time of his deposition. 

11. The version of PW-2 Dilip Bora reveals that fact that at the time of the 

occurrence his brother Sri Keshab Bora was also present with him, so let me now 

switch over to the version of Keshab Bora who is adduced as PW-1 and who is 

also the informant of this case. 

12. PW-1 Sri Keshab Bora, informant-cum-victim in this case in his evidence 

has adduced that at the time of the occurrence i.e. at 8.30 PM on 19.3.15 he had 

been coming from Bihpuria side by riding a motor-cycle along with his brother 

Dilip Bora. He saw in the flash of motor-cycle light that accused persons had 

been wielding a 4 feet long split bamboo stick in front of their courtyard and 

signaled him to stop the vehicle which he did accordingly. But at that time the 

accused persons rant at them warning as to why they did not stop despite 

getting signal of stop from them. In reply, they asked the accused persons that 

why they had been resorting to threatening rant given the fact that they are 

neighbor. At that the accused persons had called out some other family members 

and they started punching him and accosted his brother and started assaulting 

him too. The accused persons had caught hold of his neck for which he in 

defence assaulted them with his wearing helmet and slipped away from that 

place to save his life. After coming to a little distance he phoned his brother Holi 

Borah and thereupon his family members and other villagers had arrived at the 

place of the occurrence. He straightway went to the police station and lodged 

Ext.1 FIR. He sustained swelling injury in his check due to punching by the 

accused person and his brother’s finger had fractured and his head bleed. 

13. In cross-examination, PW-1 Keshab Bora has accepted the fact that he is 

not aware of the fact mentioned in the FiR. He has also admitted the fact to have 

not told the police that his brother sustained injuries in head and fractured injury 

in finger. He has also averred that since the occurrence took place in the night 

but it was shallow dark. 
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14. Thus, the evidence of PW-1 Keshab Bora and PW-2 Dilip Bora 

corroborated the fact that at the time of the occurrence both of them had been 

coming from Bihpuria by riding their motor-cycle and had come across to 

accused in front of the courtyard of the accused where the accused persons 

assaulted both of them with a split bamboo and also by punching. Within this 

broader corroboration of facts let’s get to the subtlety with the help of evidence 

of other witnesses. 

15. PW-3 Jatiram Bora has averred in evidence that at the time of the 

occurrence he was present in his home and PW-1 Keshab and PW-2 Dilip Bora 

had been coming from Bihpuria by riding their motor-cycle. He heard a screech 

emanating from the road wherein it had uttered that Keshab and Dilip had been 

assaulted. So, he came to the place of the occurrence and saw many people had 

been collected thereat. He also saw accused persons present thereat and so also 

the motor-cycle of Keshab. The assembled people had told him that the son’s of 

Akaman had assaulted Keshab and Dilip for which both of them proceeded on 

the front side. He accordingly followed the victim’s and had come across them 

and they had also told him that the son’s of Akaman had assaulted them. He saw 

injuries in the head of Dilip and Keshab reported injury in his neck. He along with 

other had taken both of them to the hospital. But, in cross-examination he has 

admitted to have not seen the accused persons assaulting the victims. 

16. PW-4 Sri Simanta Bora who is nephew of informant Keshab Borah, has 

deposed in evidence that at about 7.30 PM on the day of the occurrence his 

father Holiram Borah had received a phone call from Keshab relaying  the fact 

that he and his bother Dilip had been assaulted by Akaman and his sons. He 

immediately came to the place of the occurrence by riding his bi-cycle and saw 

that son’s of Akaman Gogoi namely Manoj Gogoi and Pinku in conjunction with 

some 5 or 6 others had been assaulting Dilip and that having seen him the son’s 

of accused Akaman had fled away. He saw that head of Dilip got cracked and 

that finger of Keshab had fractured. He along with others thereafter took them to 

the hospital. During cross-examination, he too had clarified that despite it was 

night still some light had been glowing. 
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17. PW-5 Sri Padmeswar Gogoi has stated to have heard a hue and cry at a 

distance of some 4 or 5 houses away, but he did not go out of the house as it 

was night. Later he had come to know that a fighting had taken place between 

the accused persons and the son’s of Jugal Borah i.e. victims over the matter of 

upping and dipping of headlight of motor-cycle. 

18. PW-6 Sri Lakhyan Chouhan has also not seen the occurrence as he was 

not present at the time of the occurrence but he heard from the villagers Keshab 

Bora was going towards home from Bihpuria and at Borkhet, accused Pinku 

Gogoi stopped Keshab Bora on the way as the latter did not use dipper of the 

headlight and over this matter a quarrel took place between both of them. He 

subsequently came to know of this fact from Keshab Bora (PW-1). 

19. PW-8 Sri Bhabesh Choudhury, the Investigating Officer of this case has 

adduced in evidence that at 10.10 PM on 19.3.2015  he received the Ext.1 FIR 

from Keshab Bora and examined him. He immediately went in search of the 

accused persons Akaman Gogoi, Pinku Gogoi, Rinku Gogoi and Mantu Gogoi but 

did not find them. ON the following day he visited the place of the occurrence 

and prepared Ext.3 Sketch-map of the place of the occurrence and examined the 

witnesses available including that of victim Dilip Bora. He again searched for the 

accused but did not find them. On 20.3.2015 all the accused persons had 

surrendered at the police station and after interrogating them he arrested all the 

accused except Mantu Gogoi as sufficient material was not available against him. 

He released the remaining accused on bail. He collected the injury certificate of 

the victim from Bihpuria CHC and after completion of the investigation has filed 

charge sheet under section 341/294/325/34 of the IPC against accused Akaman 

Gogoi, Pinku Gogoi and Rinku Gogoi by Ext.4 Charge-sheet. In cross-examination 

he has admitted to have not recovered any article from the place of the 

occurrence and to have not examined any member of the house of Ramse 

Munda as shown in the sketch-map. 
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APPRECIATION OF EVIDENCE 

20. As has been reflected from the evidence discussed above, that PW-1 

Keshab Bora and his brother PW-2 Dilip Borah have corroborated each other on 

the fact that at the relevant point of time of the occurrence both of them had 

been coming from Bihpuria by riding their motor-cycle. This fact also has the 

imprimatur of PW-3 Jatiram Bora and PW-4 Simanta Borah who came to the 

place of the occurrence immediately after the occurrence. PW-1 Keshab Bora has 

deposed that after been assaulted by accused he came to a little distance and 

called his brother Holiram Borah and this fact is corroborated by PW-4 Simanta 

Borah who is the son of Holiram Borah who had come to the place of the 

occurrence after his father informed him of the receipt of phone call of Keshab 

Borah narrating the incident.  

21. In the instant case both PW-1 Keshab Bora and his brother PW-2 Dilip 

Bora were allegedly assaulted by accused and as such we need to see the legal 

position of the credence of such injured witnesses. In JARNAIL SINGH VS 

STATE OF PUNJAB (2009) 9 SCC 719 “30. The law on the point can be 

summarized to the effect that the testimony of the injured witness is accorded a 

special status in law. This is as a consequence of the fact that the injury to the 

witness is an inbuilt guarantee of his presence at the scene of crime and because 

the witness will not want to let his actual assailant go unpunished merely to 

falsely implicate a third party for the commission of the offence. Thus the 

deposition of the injured witness should be relied upon unless there are strong 

grounds for rejection of his evidence on the basis of major contradiction and 

discrepancies therein.”  In other words, the Hon’ble Supreme Court has asserted 

that since the deposition of injured witnesses came with an inbuilt guarantee of 

his presence at the place of the occurrence and such witnesses would not let his 

assailant to go unpunished as such their evidence cannot be discarded unless 

there are strong ground built on contradiction and discrepancies. But in the 

instant case both PW-1 Keshab Bora and PW-2 Dilip Bora have corroboration in 

material points like they came to the place of the occurrence riding a motor-cycle 

when accused persons accosted them armed with ‘lathi’ and thereupon the 

accused persons assaulted them by punching and by ‘lathi’ blow and thereupon 
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both of them slipped away from the place. These facts are also corroborated by 

PW-3 Jatiram Bora who came to the place of the occurrence after hearing the 

brawl and came across both Dilip and Keshab who had just slipped away from 

the place of the occurrence and had come to know the fact that accused persons 

had assaulted them. He saw injuries in the head of victim Dilip and in the neck of 

Keshab. Both Dilip and Keshab have stated to have sustained injuries in head, 

finger and in cheek respectively. 

22. PW-4 Simanta Borah, the son of Holiram Borah to whom PW-1 Keshab 

Bora had telephoned, upon reaching the place of the occurrence, had seen Manoj 

Gogoi, Pinku and some 5 or 6 others had been assaulting Dilip and Keshab and 

saw crack injury in the head of Dilip and fracture injury in the finger of Keshab. 

The accused persons had fled away from the scene of the crime upon seeing 

him. PW-5 Padmeswar Gogoi and PW-6 Lakhyan Chouhan although hearsay 

witnesses but since PW-1 to 4 have sufficiently proves the fact that accused were 

present at the place of the occurrence and had assaulted the victims as such 

their knowledge of the incident cannot be doubted and their knowledge also 

pointed finger towards accused persons. 

 23. Learned Defence Counsel has indeed drawn the attention of this Court to 

the evidence of the I/O (PW-8) where the I/O, when being confronted with the 

statement of the witnesses made before him, had denied that any such 

statement indeed made to him. I have perused the statement of the witnesses 

made under section 161 Cr.P.C before the I/O as well as the deposition made in 

the Court, I, despite finding them not similar in all respect, cannot brush aside 

the fact that the broad contour of their statements are align to the prosecution 

case that it was the accused persons who had after restraining the victims had 

assaulted them at the time of the occurrence. The contradictions and 

discrepancies that Learned Defence Counsel has suggested are minor variations 

within the broad peripheral set up of prosecution case. Now, whether the minor 

discrepancies of such kind can have any negative impact in the prosecution case? 

To address this situation, I would like to quote the observation of a Full Bench of 

the  Hon’ble Supreme Court of India in KRISHNA MOCHI AND OTHERS VS 

STATE OF BIHAR (2002) 6 SCC 81 which is as follows.    
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 “32. Thus in a criminal trial a prosecutor is faced with so many odds. The Court 

while appreciating the evidence should not lose sight of these realities of life and 

cannot afford to take an unrealistic approach by sitting in an ivory tower………… 

Some discrepancies is bound to be there in each and every case which should  

not weigh with the court so long it materially affect the prosecution 

case…………………….So it is s solemn duty of the Courts, not to merely conclude 

and leave the case the moment suspicions are created. It is onerous duty of the 

Court, within permissible limit to find the truth. It means on one hand no 

innocent man should be punished but on the other hand to see no person 

committing an offence should get scot free. If in spite of such effort suspicion is 

not dissolved, it remains writ large, benefit of doubt has to be credited to the 

accused.” 

 24. Thus, Hon’ble Supreme Court has cautioned the Court below not to give 

too much importance to the minor discrepancies given the odd situation 

illustrated in the decision, that the prosecution has to face in criminal trial. 

 25. The omega of the above discussion led me to conclude that the 

prosecution has able to built up its case against the accused persons on following 

two counts, namely, that the accused persons had at first wrongfully restrained 

both the victim namely Dilip Bora (PW-2) and Keshab Bora (PW-2) and they in a 

body assaulted both of them causing head injury to Dilip Bora. So, I am of the 

conclusive opinion that the prosecution has able to bring home the charge under 

section 341/323/34 IPC against the accused persons and accordingly they are 

held guilty under these sections of law and stands convicted for these offence. 

The Point No.1 and 3 are accordingly decided in affirmative in favour of the 

prosecution. 

 26. There is nothing in evidence to establish the fact that the accused 

persons used any obscene utterance against the informant and victim and as 

such I am of the mindful opinion that the prosecution has failed to prove the 

charge under section 294/34 IPC against the accused persons and accordingly 

point No.2 is decided in negative against the prosecution. 
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 DISCUSSION ON RELEASE OF CONVICT ON PROBATION: 

27. The facts emerged in evidence shows that the victims had been coming 

on their way and there was no previous enmity between them but still the 

convicts assaulted them over some minor brawl regarding glowing of headlight of 

the motor-cycle of the informant causing head injuries to victim Dilip Bora. This is 

a highest form of intolerance that the accused have shown and to maintain their 

sense of equilibrium they have acted in a manner which exceeded their sense of 

vengeance and therefore has derailed from social norm of restrain. The granting 

of probation to the convicts would tantamount to encouraging their criminal 

proclivity. So, for the aforesaid reason I am not willing to grant probation to 

convicts under the provisions of the Probation of Offenders Act, 1958. 

SENTENCE HEARING: 

28. Heard the convicts Akaman Gogoi, Pinku Gogoi and Rajib Gogoi alias 

Rinku Gogoi on the question of sentence under section 248(2) of the Cr.P.C in 

which they have stated that they are of the same family and as such if they are 

kept in the jail their family will die of starvation. So they may be excused from 

sending to jail. 

29. I have extended my anxious consideration to the submissions made by 

the convict to salvage his offence and also assessed the nature and gravity of the 

offence and its impact on the society at large, and thereupon, I pass the 

following sentence to convict.   

         O R D E R 

30. In view of the foregoing discussion, I hereby held accused Akaman Gogoi, 

Pinku Gogoi and Rajib Gogoi alias Rinku Gogoi not guilty of the offence under 

section 294/34 of the Indian Penal Code and as such they are acquitted of this 

charge. However, the accused persons are convicted under section 341/323/34 

IPC and sentenced them with following punishment: 
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(i) Under section 341/34 IPC: The convicts shall undergo simple imprisonment for 

1(one) months and fine of Rs. 500/- (Rupees five hundred only) and in default of 

payment of fine they shall suffer simple imprisonment for another 7 (seven) 

days. 

(ii) Under section 323/34 IPC: The convicts shall suffer rigorous imprisonment for 

a period of 6(six) months and fine of Rs.1000/- (Rupees one thousand only) in 

default of payment of fine the convict shall suffer simple imprisonment for 

another 15 (fifteen) days. 

31. Both the sentences shall run concurrently. 

 32. Convicted persons shall be taken into custody forthwith. 

 33. A copy of this Judgment be sent to the District Magistrate, Lakhimpur as 

per section 365 Cr.P.C.  

 34. A copy of the judgment be furnished free of cost to convicted persons.  

35. The judgment is delivered and operative part of the same is pronounced 

in the open court on this 2nd day of May, 2019. 

                                                                       

 

    (Shri Narayan Kuri) 
                         Chief Judicial Magistrate, 

                            Lakhimpur, North Lakhimpur 
 

Dictated & corrected by me- 

 

 

  (Shri Narayan Kuri) 
 Chief Judicial Magistrate,                        
Lakhimpur, North Lakhimpur 
 

Transcribed & types by- 
Sri Narayan Chetri, Stenographer                 Contd. …. Appendix 
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A  P  P  E  N  D  I  X 

WITNESSES FROM THE PROSECUTION SIDE 

Sri Keshab Borah (PW-1)  

Sri Dilip Borah (PW-2)  

Sri  Jitaram Borah (PW-3) 

Sri Simanta Borah (PW-4) 

Sri Padmeswar Gogoi (PW-5) 

Sri Lakhyan Chouhan (PW-6) 

Dr. Abhilesh Mohanty (PW-7)  

Sri Bhabesh Choudhari (PW-8) 

PROSECUTION EXHIBIT 

Ejahar (Ext-1) 

Injury certificate (Ext-2) 

Sketch map (Ext-3) 

Charge-sheet (Ext-4) 

WITNESSES FROM THE DEFENCE SIDE 

Nil 

DEFENCE EXHIBIT 

Nil       

                                                                                  

    (Shri Narayan Kuri) 
                         Chief Judicial Magistrate, 

                            Lakhimpur, North Lakhimpur 
 

                       
                                         


