
G.R. 662/2014

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam.

G.R. 662/2014
U/s 279/337/427 IPC

State of Assam

                    -Vs-

 Sri Tapan Saikia
S/O: Sri Basanta Saikia
R/O: Bhulabori No. 2 Amguri
P/S: Narayanpur
District: Lakhimpur, Assam       

...............Accused person

Date of offence explanation : 24.08.2015

Dates of recording evidence : 23.11.2015, 01.02.2016,

   28.04.2017, 05.05.2018,

   05.04.2019 

Date of recording of statement u/s 313, Cr.P.C : 17.04.2019

Date of argument     : 25.04.2019

Date of judgment     : 08.05.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Brojen Boruah, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution case has arisen with the lodging of an ejahar lodged

17.04.2014  by  Sri  Monobendra  Borah  before  the  Officer-in-Charge,

Narayanpur Police Station wherein it alleged that at about 8:25 AM, on

17.04.2014,  while  the  TATA  Magic  vehicle  of  his  brother  bearing

registration  no.  AS-07-C-6411  was  going  from  Na  Gayan  Gaon  to

Gohpur a Xylo vehicle bearing registration no. AS-01-DD-9009 coming

from  Banderdewa  towards  Guwahati  driven  by  its  driver  with  high
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speed and negligently, knocked the TATA  Magic vehicle from behind on

National  Highway  No.  15  at  Na  Goyan  Gaon  as  a  result  there  was

damage on the backside of the said TATA Magic which fell down on the

drain by the side of the road and the driver of the TATA Magic vehicle

also sustained injury. Hence, the case.

2. After  receiving  the  FIR,  the  Officer-in-Charge  of  Narayanpur

Police Station registered a case vide Narayanpur Police Station Case

No. 51/2015, u/s 279/337/427 IPC. The investigation in this case was

carried out, and after the completion of investigation, the investigating

officer  submitted charge-sheet  u/s  279/337/427 IPC against  accused

person Sri Tapan Saikia to stand trial in the Court.

3. On receipt of the charge-sheet,  cognizance of  the offence u/s

279/337/427 IPC was taken as per section 190(1)(b), Cr.P.C. After the

appearance  of  the  accused  person  before  the  Court,  copies  were

furnished  to  him  as  per  section  207  Cr.P.C.  The  particulars  of  the

offence u/s 279/337/427 IPC were explained to the accused person to

which he pleaded not guilty and claimed to face the trial.

Points for determination:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused person, at about 8:25 AM, on 17.04.2014, at

Na Goyan Gaon, under Narayanpur Police Station, drove a Xylo vehicle

bearing registration no. AS-01-DD-9009 on the National Highway No. 15

in a manner so rash or negligent as to endanger human life, or to be

likely  to  cause  hurt  or  injury  to  any  other  person,  and  thereby

committed an offence punishable u/s 279, IPC ?

(b) Whether the accused person, at about 8:25 AM, on 17.04.2014, at

Na Goyan Gaon, under Narayanpur Police Station, caused hurt to Sri

Ajit Borah who was driving TATA Magic vehicle bearing registration no.

AS-07-C-6411, by doing an act i.e. by driving a Xylo vehicle bearing

registration no. AS-01-DD-9009 on the National Highway No. 15, in a

manner so rash or negligent as to endanger human life, and thereby

committed an offence punishable u/s 337, IPC ?
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(c) Whether the accused person, at about 8:25 AM, on 17.04.2014, at

Na Goyan Gaon, under Narayanpur Police Station, committed mischief

by  causing  wrongful  loss  by  damaging  the  backside  of  TATA  Magic

vehicle bearing registration no. AS-07-C-6411, and thereby committed

an offence punishable u/s 427, IPC ?

5.      During the trial the Prosecution side could altogether examine 5

(five) PWs and 1 (one) CW, namely, Sri Monobendra Borah (PW-1), Sri

Jyoti Prasad Chabukdhara (PW-2), Sri Dibakar Chabukdhara (PW-3), Sri

Surjya Bahadur Rai (PW-4) and Sri Bhrigu Kumar Sonowal (PW-5) and

Sri Ajit Borah (CW-1) and exhibited 3 (three) documents (Shown in the

Annexure  appended  below).  The  defence  side  has  cross-examined

prosecution witnesses. On closure of the prosecution witnesses all the

incriminating materials surfaced thereon against the accused person

were  put  to  his  explanation  under  section  313  Code  of  Criminal

Procedure. The defence plea was in complete denial. I have heard the

Argument of both sides and thereupon come to the following finding:  

Discussion, decision and reasons thereof: 

6. Let  me,  first  of  all,  re-produce  herein  below  the  gist  of  the

testimonies of the witnesses examined by the prosecution in this case.

PW-1 Sri Manabendra Borah, informant,  has stated that on the

day of occurrence when his TATA AC vehicle came out from Narayanpur

Nagoyan Godown towards National Highway at that time a Xylo vehicle

coming from the opposite direction hit his TATA AC vehicle, as a result

of which his TATA AC vehicle fell down in the drain by the side of the

road and the driver of TATA AC vehicle Ajit Borah sustained injury. The

offending Xylo vehicle was driven by the accused. In connection with

the accident he lodged an ejahar (Ext-1).

In  his  cross-examination,  PW-1  has  stated  that  he  was  not

present at the place of occurrence and as such he did not know for

whose fault the accident had taken place. 

PW-2 Sri Jyoti Prasad Chabukdhara has stated that on the day of

the occurrence when the TATA Magic vehicle of Manabendra Borah was

going towards National Highway from Na Goyan road, at that time, a

vehicle coming from Lakhimpur direction hit the TATA Magic vehicle of
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Manabendra Borah on 52 National Highway as a result of which the

said vehicle fell on the drain by the side of the road and the driver

sustained injury and both the vehicles were seized by the police and he

put his signatures in the seizure list. Ext-2 and Ext-3 are seizure lists

wherein  Ext-2(1)  and  Ext-3(1)  are  his  signatures.  In  his  cross-

examination, he has stated that at the time of the occurrence he was

present  in  his  house and reached the place of  the occurrence after

hearing about  the occurrence.  He did not know for whose fault  the

occurrence took place.  

PW-3 Sri Dibakar Chabukdhara has stated that on the day of the

occurrence when a TATA AC vehicle came out from Na Gayan village

towards  National  Highway  at  that  time  a  Xylo  vehicle  hit  the  said

vehicle as a result of which the said TATA AC vehicle fell down on the

drain and the driver sustained injury and the police seized the TATA AC

vehicle  vide  Ext-3  wherein  Ext-3(2)  is  his  signature.  In  his  cross-

examination, PW-3 has stated that at the time of occurrence he was

not present there. He did not know for whose fault the occurrence took

place. 

PW-4 Sri Surjya Bahadur Rai has stated that he went to the place

of occurrence later on and saw both the vehicles at the spot. The TATA

Magic vehicle was found fallen in a road side drain. The other vehicle

was standing on the road. He saw that there was some damage on the

left front side of the Safari type vehicle. He was told that the driver of

TATA Magic vehicle had been taken to the hospital. He also heard that

the Safari  type vehicle had hit/collided the TATA Magic vehicle.  The

police had taken his signatures on two pieces of papers. Ext-2(2) and

Ext-3(3) are his signatures. During cross-examination, PW-4 has stated

that at the time of occurrence he was in his rented house. He had not

seen which of the two vehicles had hit the other one. He heard that the

incident  took  place  when the  Safari  type  vehicle  was  going  by  the

National Highway and the TATA Magic vehicle suddenly came out from

another road. He does not know the contents of Ext-2 and Ext-3. He

had put his signatures on being asked by the police.

PW-5 Sri Bhrigu Kumar Sonowal has stated that on the day of the

occurrence he came out to the road and saw two vehicles in broken

condition. He has further stated that one of the vehicle was passenger

carrying vehicle and the other one's was a Good's carrying vehicle and
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he came to know from the people gathered there that both the vehicle

met with an accident.  In his cross-examination, PW-5 has expressed

his ignorance about who was driving the vehicles and that he does not

know who were the drivers of both the vehicles. He also does not know

for the fault of which of the vehicle the accident took place. He does

not  know  what  was  written  on  the  papers  where  he  had  put  his

signatures  as  because  the  same  was  not  read  over  to  him by  the

police. 

CW-1  Sri Ajit Borah, victim, has stated that on the day of the

occurrence  he  was  going  towards  Madhabpur  from  Narayanpur  by

driving a TATA AC vehicle on National Highway and at that time a white

coloured Xylo vehicle came and hit/collided his vehicle from backside

as a result of which he along with his vehicle fell down in the drain by

the side of the road and he sustained injury on his left hand and as

such  he  undergone  treatment  at  Dhalpur  Hospital.  He  has  further

stated that he cannot say who was driving the Xylo vehicle at the time

of occurrence. As a result of the accident, the vehicle driven by him

was damaged and there was damaged on the front and back guard of

the Xylo vehicle. In his vehicle another boy had been traveling but he

did not sustain any injury. 

                     APPRECIATION OF EVIDENCE

The evidence as discussed above reflects the fact that except

CW-1 Sri Ajit Borah none had seen the occurrence. All the PWs have in

an unequivocal terms stated to have no knowledge about the fault of

whom that the accident took place. As per the version of CW-1 Sri Ajit

Borah  the  offending  vehicle  had  hit  his  vehicle  from  behind.  PW-4

Surjya Bahadur Rai who had come to the place of the occurrence after

the occurrence stated that he heard that when the offending vehicle

had been going by the National  Highway at  that  time suddenly the

Tata-Magic vehicle came out from another road as a result the collision

took place. PW-1 Manabendra Borah who is the informant of this case

and  also  the  owner  of  the  Tata-Magic  vehicle  has  corroborated  the

version of PW-4 by saying that when his TATA AC vehicle came out from

Narayanpur Nagoyan Godown towards National Highway at that time a

Xylo vehicle coming from the opposite direction hit his TATA AC vehicle.
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It means that Tata-Ace vehicle that was run by the victim had come to

the road  from a bye-lane for  which the occurrence  took  place.  The

rough-sketch map available in the case record also indicates s bye-lane

near the place of the occurrence.

To  prove  an  offence  of  rash  and  negligence  driving,  the

prosecution must prove the fact that accused was criminally rash in

hazarding a dangerous  or wanton act with knowledge that it is so and

that it may cause injury or knowledge that such injury will probably be

caused. The criminality lies in running the risk of doing such an act.

Similarly,  Criminal  negligence  is  acting  without  consciousness  that

illegal mischievous effect will follow and the actor did not act exercising

due caution incumbent upon him. 

The Hon’ble Gauhati High Court (Agartala Bench) in the decision

published in [2012 (116) AIC 699] in Madhu Sudhan Debnath vs State

of Tripura has held that “19. In view of the decision of the Apex Court in

Satish (State of Karnataka Vs Satish [(1998) 8 SCC 493] it can be said

that the mere proof of ‘high speed’ is not sufficient to prove rashness

and negligence to drive home the accusation under section 279 and

304-A of IPC. The Supreme Court in no unequivocal terms laid down

that it is for the prosecution to bring on record material to establish as

to what it meant by high speed in the facts and circumstances of the

case.  Criminality  is  not  to  be presumed,  subject  of  course  to  some

statutory exceptions. There is no such statutory exception pleaded in

the present case. In absence of any material on record, no presumption

of rashness or negligence can be drawn by invoking the maxim res ipsa

loquitor….”

In the instant case, there is not an iota of evidence to suggest

that accused was either rash or negligent in his driving. The only fact

that  has  come  out  impeccably  that  the  collision  took  place  from

behind.  But  it  has  also  came  out  in  evidence  that  the  TATA  Magic

vehicle drove by the victim had got onto the national highway from a

bye-lane suddenly. So, it has not been clear as to whether the victim

was negligent or the accused was negligent in their respective duty to

follow the road safety rules. In the absence of any concrete material as

to  who  was  negligent  in  driving  the  vehicle,  no  presumption  of

rashness or negligence can be drawn by invoking the maxim res ipsa

loquitor,  as is  ordained in the decision of  the Hon’ble Gauhati  High

Court (supra). Thus, I have not hesitation to hold that the prosecution
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has failed to bring home the charge under section 279/337/427 IPC

against  the  accused  person  and  as  such  all  the  three  points  are

decided in negative against the prosecution. 

O R D E R

16. In  view of  the  foregoing  discussion,  accused  Tapan  Saikia  is

acquitted of the charge under section 279/337/34 IPC and as such he is

set at liberty forthwith. The bail-bond of the acquitted accused persons

shall remain in force for another six months.

The seized vehicle and other articles be disposed of as per law in

due course.

               The judgment is delivered and operative part of the same is

pronounced in the open court on this 8th day of May, 2019. 

       (Shri Narayan Kuri)
              Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer

Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Monobendra Borah (PW-1) 

Sri Jyoti Prasad Chabukdhara (PW-2)

 Sri Dibakar Chabukdhara (PW-3)

 Sri Surjya Bahadur Rai (PW-4) 

Sri Bhrigu Kumar Sonowal (PW-5) 

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Seizure list (Ext-2)

Seizure list (Ext-3)

COURT WITNESS

Sri Ajit Borah (CW-1) 

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

                                                                                 

(Shri Narayan Kuri)
         Chief Judicial Magistrate,

                 Lakhimpur, North Lakhimpur
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