
G.R. 75/2013

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 75/2013
U/s 447/354/323/34 IPC

 State of Assam

                     -Vs-

 Sri Phulchand Boraik
S/O: Sri Motilal Boraik
R/O: Akara Basti Gaon
P/S: Boginadi
District: Lakhimpur, Assam            

                                       
...............Accused person

Date of offence explanation : 17.01.2014

Dates of recording evidence of PWs : 28.05.2014, 30.06.2014,

  02.05.2018, 01.08.2018,

  18.04.2019

Date of statement recorded u/s 313, Cr.P.C : 06.05.2019

Date of argument : 15.05.2019

Date of judgment : 27.05.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Pankaj Saikia, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution  case  has  arisen  from  an  ejahar  lodged  on

18.01.2013 by one 'X'  (name withheld)  before the Officer-in-Charge,

Boginadi  Police  Station  wherein  it  has  alleged  that  on  the  night  of

13.01.2013 while the informant was celebrating feast in the courtyard

of her house, accused persons Sri Phulchand Boraik and Sri Issak Sarah

came there and taking advantage of darkness gagged her mouth and

thereafter  dragged  her  and  assaulted  her  here  and  there  causing
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grievous injuries on her nose, back and different parts of her body. As

she raised hue and cry both the accused persons fled away. There was

delay in lodging the ejahar as the villagers told that they would settle

the matter through compromise. Hence, the case.

2. After receiving the FIR, the Officer-in-Charge of Boginadi Police

Station registered a case vide Boginadi Police Station Case No. 06/2013

under  section  447/354/325/34  of  the  Indian  Penal  Code.  The

investigation in this case was carried out and after the completion of

investigation,  the investigating officer  submitted charge-sheet  under

section  447/354/323/34  of  the  Indian  Penal  Code  against  accused

persons Sri Phulchand Boraik and Sri Issak Sarah to stand trial in the

Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

station  447/354/323/34  of  the  Indian  Penal  Code  was  taken  as  per

section  190(1)(b)  Code  of  Criminal  Procedure.  As  Sri  Issak  Sarah

claimed himself to be child in conflict with law so after holding inquiry

vide order dated 17.12.2013 he was hold as child in conflict with law

and the instant case was split up and sent to the Principal Magistrate,

Juvenile  Justice  Board,  Lakhimpur  for  necessary  order.  The  trial  of

accused Sri Phulchand Boraik proceeded before the Court and after his

appearance copies were furnished to him as per section 207 Code of

Criminal  Procedure.  The  particulars  of  the  offence  under  section

447/354/323/34  of  the  Indian  Penal  Code  were  explained  to  the

accused person to which he pleaded not guilty and claimed to face the

trial.

POINTS FOR DETERMINATION :

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused person, on the night of 13.01.2013, along with

child in conflict with law (CCL) Sri Issak Sarah, at village Akara Basti

Gaon, under Boginadi Police Station, in furtherance of their common

intention,  committed  criminal  trespass  by  entering  into  the  house
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compound  of  'X'  with  intent  to  commit  an  offence,  and  thereby

committed an offence punishable under section 447/34 of the Indian

Penal Code ?

(b)  Whether the accused person,  on the night of  13.01.2013, along

with child in conflict with law (CCL) Sri Issak Sarah, at village Akara

Basti  Gaon,  under  Boginadi  Police  Station,  in  furtherance  of  their

common intention, assaulted or used criminal force to 'X', intending to

outrage or knowing it to be likely that he would thereby outrage her

modesty, and thereby committed an offence punishable under section

354/34 of the Indian Penal Code ?

(c) Whether the accused person, on the night of 13.01.2013, along with

child in conflict with law (CCL) Sri Issak Sarah, at village Akara Basti

Gaon, under Boginadi Police Station, in furtherance of their common

intention,  voluntarily  caused hurt  to  'X',  and  thereby committed  an

offence punishable under section 323/34 of the Indian Penal Code ?

5.      During  the  trial  the  Prosecution  side  could  examine  8  (eight)

witnesses, namely, 'X' (PW-1), Sri Daya Bahadur Chetry (PW-2), Smti.

Damar Kumari Chetry (PW-3), Smti. Phul Kumari Boriak (PW-4), Sri Bhim

Bahadur Chetry alias Kansa (PW-5), Dr. Amichana Bailung (PW-6), Sri

Pabitra  Chetry  (PW-7),  ASI  Bolindra  Baruah  (PW-8)  and  exhibited  4

(four)  documents  (Shown  in  the  Annexure  appended  below).  The

defence  side  has  cross-examined  prosecution  witnesses.  After  the

closure  of  the  prosecution  witnesses  all  the  incriminating  materials

surfaced  thereon  against  the  accused  person  were  put  to  his

explanation  under  section  313  Code  of  Criminal  Procedure.  The

defence plea was in complete denial and the defence side declined to

adduce any defence evidence. I have heard the Argument of both sides

and thereupon come to the following finding:  
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DISCUSSION, DECISION AND REASON THEREOF : 

6. Let  me,  first  of  all,  re-produce  herein  below  the  gist  of  the

testimonies of the witnesses examined by the prosecution in this case.

7. PW-1  'X',  informant/victim  has  stated  that  on  the  day  of  the

occurrence when she came out of her house to pass urine, the accused

gagged her mouth and pressed her neck and opened her pants and

when the accused tried to do ill-act upon her, at that time, her uncle

Bhim Bahadur came there and saved her whereupon the accused fled

away from there. There was bleeding from her mouth and swelling on

her cheek and she could not take meal for two days. She informed

about the occurrence to the villagers. As no settlement took place in

the 'bichar'  (village meeting) so she lodged the ejahar.  In her cross-

examination,  she  has  stated  that  her  brother  Rohit  Chetry  used  to

reside in the house of her parents.  Bhim Bahadur used to reside at

some distance away. The occurrence took place on the day of Magh

Bihu.  She admitted that the accused along with other  had come to

stole potato and out of fear she screamed for which the accused fled

away. 

8. PW-2 Sri Daya Bahadur Chetry, father of informant/victim, has

stated that on the day of occurrence finding ‘X’ outside of their house,

the accused gagged her mouth and pressed her neck and opened her

pants  with  intent  to  do  ill-act  upon her  and  his  brother  seeing  the

incident rescued her and in that connection he had convened village-

mel (extra-judicial arbitration) but no decision could be taken for which

‘X’  lodged  an  ejahar.  In  his  cross-examination,  he  has  stated  that

though  he  was  present  in  his  house  he  did  not  know  about  the

occurrence as it took place at night. The occurrence took place in the

courtyard/’bari’  of  his  brother  Bhim  Bahadur.  He  had  not  seen  the

accused  doing  ill-act  to  his  daughter.  He  came  to  know  about  the

occurrence as informed by his daughter. 

9. PW-3 Smti.  Damar Kumari  Chetry alias Parwati,  mother of the

informant/victim,  has  stated  that  on  the  following  day  of  the
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occurrence  her  daughter  ‘X’  informed  her  by  crying  that  on  the

previous night when she came out of the house to urinate, the accused

along with another accused were hiding there and they caught her and

gagged her mouth and took her to the ‘bari’ and thereafter assaulted

on her mouth and tried to do ill-act upon her. In her cross-examination,

she has stated that though she was present in her house but she did

not hear any hue and cry on the day of the occurrence. The house of

her father is situated some distance away. On the night of occurrence it

was Magh Bihu. She had not seen the occurrence as she was sleeping

at the time of occurrence.  

10. PW-4 Smti. Phul Kumari Boraik has stated that she heard that a

fighting  took  place  between  the  accused  and  the  informant  in

connection with theft of potato.  

11. PW-5 Sri  Bhim Bahadur Chetry,  uncle of  informant/victim,  has

stated that there was some kind of pushing and pulling between the

accused  and  the  informant.  He  was  not  present  at  the  time  of

occurrence. He was informed by the informant/victim in the following

morning  of  the  occurrence  about  the  occurrence.  In  his  cross-

examination, he has stated that he had not seen the occurrence as he

was not present on the place of occurrence.

12. PW-6 Dr. Amichana Bailung has stated that she had examined ‘X’

and found slight pain over right chest, no external injury. She further

stated that injury was caused by blunt weapon and the nature was

simple and fresh. Ext-1 is the medical report wherein Ext-1(1) is her

signature. In her cross-examination, she has stated that the pain may

have caused due to some internal cause. 

13. PW-7 Sri Pabitra Chetry has stated that he only heard about the

incident that the accused stole potatoes from their field. In his cross-

examination, he has stated that he had not seen the incident himself. 

14. PW-7 ASI Bolindra Baruah has stated that during investigation he

sent  the  informant/victim  ‘X’  to  Boginadi  PHC,  visited  the  place  of

occurrence and inspected the same and prepared a sketch map of the
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place  of  occurrence,  and  recorded  the  statements  of  the  witnesses

found  at  and  around  the  place  of  occurrence.  Accused  persons

Phulchand Boraik and Issak Sarah surrendered at the police station and

after interrogation he arrested both the accused persons and released

on bail and collected the medical report of the informant/victim. After

completion of preliminary investigation he handed over the case diary

to the then O/C SI Biren Boruah. Thereafter, SI Biren Borauh submitted

charge  sheet  against  accused  persons  Phulchand  Boraik  and  Issak

Sarah u/s 447/354/323/34 of the IPC. Ext-1 is the ejahar, Ext-2 is the

rough sketch map of the place of occurrence and Ext-3 is the charge-

sheet. In his cross-examination, he has stated that as per the sketch

map  the  place  of  occurrence  is  shown  as  the  courtyard  of  the

informant. 

                     APPRECIATION OF EVIDENCE

15. PW-1 ‘X’ is the victim in this case and according to her in the

night  of  the occurrence  while  she had gone to pass urine,  accused

persons gagged her mouth, pressed her neck and removed her pants

and tried to do misdeeds with her but at  that time her uncle Bhim

Bahadur (PW-5) came there and rescued her. But PW-5 Bhim Bahadur

has stated that he was not present at the time of the occurrence and

was informed about the occurrence by ‘X’ on the following morning,

though he has stated that some kind of pushing and pulling indeed

took place between informant and the accused persons. PW-7 Parbati

Chetry the wife of Bhim Bahadur Chetri (PW-5) and also the aunt of the

victim has stated categorically that no assault took place at the time of

the occurrence. Thus, PW-1 victim has been contradicted by her own

uncle  PW-5  Bhim  Bahadur  and  that  too  in  a  very  material  point.

According to victim, she was recovered by PW-5 Bhim Bahadur but the

later had stated that he was not present at the time of the occurrence

meaning thereby that the version of victim is doubtful as regards her

rescue by PW-5 Bhim Bahadur Chetri. 

16. In the Ext.1 FIR the victim has narrated the fact that at the night

of the occurrence accused persons gagged her mouth, assaulted in the
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nose and back but she has not mentioned that the accused persons

had removed her pants. But in the evidence victim has added that the

accused persons  had removed her  pants.  The FIR  was  lodged after

5(five)  days of  the occurrence  but still  this  crucial  fact  did not find

place in the Ex.1 FIR goes into the core of the credence of the victim’s

version.

17. Moreover, it has also been strange that PW-2 and PW-3 who are

the parents of the victim had come to know of the incident only on the

following morning of the occurrence. Given the severity of the alleged

offence, the parents should have informed immediately. 

18. So, the above four facts i.e. contradiction of Bhim Bahadur (PW-

5) from that with victim, denial of any incident of assault by Parbati

Chetri  i.e.  wife  of  PW-5 and aunt  of  victim,  non-  mentioning of  the

alleged  removal  of  pants  of  victim  by  accused  in  the  FIR  and  not

informing  the  parents  of  victim  immediately  after  the  occurrence

indeed  corrodes  the  credence  of  the  victim  as  well  as  of  the

prosecution case.

19. PW-4  Phul  Kr.  Boraik  has  stated  that  at  the  time  of  the

occurrence  there  was  a  quarrel  between  informant  and  accused

persons over stealing of potatoes. PW-1 victim has also admitted the

fact that at the night of the occurrence accused along with other had

come  to  stole  potato  and  out  of  fear  she  screamed  for  which  the

accused fled away. PW-7 Parbati Chetri who is also the aunt of victim

i.e. she is the wife of PW-5, also heard that the accused persons stole

potatoes from their field. She confirms that no assault took place on

the night of the occurrence. 

20. The FIR was lodged after five days of the occurrence and the

cause of delay was non-resolution of the dispute in a village-mel (local

arbitration). But none from that Mel has been adduced as witness by

the prosecution. 

21. Virtually the evidence of the victim has not been corroborated by

any other witnesses. The uncle (PW-5) Bhim Bahadur, whom the victim
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girl  had  referred  to  have  witnessed  the  occurrence,  has  also  not

supported the version of the victim. Moreover, there is a gap of five

days  in  lodging  the  FIR  and  ground  cited  by  prosecution  i.e.  non-

resolution of  the dispute in a local  village arbitration,  has not been

proved by the prosecution. Considering the above contradiction in the

version of the victim and other key witnesses, I am inclined not to give

undue weightage to the version of the victim and in consequence the

prosecution case rings into the arena of contradiction and doubt. So, I

am of the irrefragable opinion that the prosecution has failed to prove

its case beyond all reasonable doubt against accused.

        O R D E R

22. In  view  of  the  discussion  made  above,  the  points  for

determination are decided against the prosecution and accused person

Sri  Phulchand  Boraik  is  acquitted  of  the  charges  under  section

447/354/323/34  of the Indian Penal Code. Consequently, the accused

person is set at liberty forthwith. The bail-bond of the accused person

shall remain in force for a further period of six months from today.

23. The judgment  is  delivered  and operative part  of  the same is

pronounced in the open court,  today on this 27th day of May,  2019

under the hand and seal of this court.

                                                                      

 (Shri Narayan Kuri)
                  Chief Judicial Magistrate,

                          Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer

Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

'X' (PW-1), 

Sri Daya Bahadur Chetry (PW-2),

Smti. Damar Kumari Chetry (PW-3),

Smti. Phul Kumari Boriak (PW-4), 

Sri Bhim Bahadur Chetry alias Kansa (PW-5), 

Dr. Amichana Bailung (PW-6), 

Sri Pabitra Chetry (PW-7), 

ASI Bolindra Baruah (PW-8)

PROSECUTION EXHIBIT

Medial report (Ext-1)

Ejahar (Ext-1)

Sketch-map (Ext-2)

Charge-sheet (Ext-3)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

                                                                                 

(Shri Narayan Kuri)
                 Chief Judicial Magistrate,

                          Lakhimpur, North Lakhimpur
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