
G.R. 2235/2015

 IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam.

G.R. 2235/2015
Under section 279/338 of the Indian Penal Code

 State of Assam

                    -Vs-

 Sri Jamuna Chungkrang
S/O: Late Lekhansingh Chungkrang
R/O: D.K. Road, Ward No. 7
P/S: North Lakhimpur
District: Lakhimpur, Assam           

                                       
...............Accused person

Date of offence explanation : 08.11.2016

Dates of recording evidence of PWs : 08.03.2017, 29.04.2017, 

   24.08.2017,   29.11.2017, 

   07.07.2018

Date of examination u/s 313, Cr.P.C. : 24.08.2018

Date of recording evidence of DW : 09.09.2019

Date of re-examination u/s 313, Cr.P.C : 25.09.2019

Date of argument : 30.10.2018

Date of judgment : 14.11.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Tirtha Das, Advocate, for the accused    

J  U  D  G  M  E  N  T

1. Prosecution  case  arose  out  of  an  ejahar  lodged  by  one  Sri

Khageswar  Das  on  01.11.2015  with  the  Officer-in-Charge  of  the

Boginadi Police Station alleging that on 26.10.2015, at about 11:00 AM

his younger brother’s son Sri Nishant Das, aged about 8 (eight) years,

came in a bus from Dhemaji  along with the family members of  his
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grandmother and got down at Kadam and while going to the house of

his grandmother on foot by the side of National Highway 15, suddenly

the driver of a red coloured Magic vehicle bearing registration No. AS-

07-C-2725, driving the said vehicle with high speed and negligently,

from Boginadi side towards Lakhimpur side, knocked said Sri Nishant

Das causing grievous injury to him. Immediately, after the occurrence,

the injured was shifted to North Lakhimpur Civil Hospital for his medical

treatment,  but  considering  the  seriousness  of  the  injuries,  he  was

referred  to  Gauhati  Medical  College  and  Hospital  for  his  better

treatment. Hence, the case.  

2. On receipt of the ejahar, the Boginadi Police Station registered a

case being Boginadi Police Station Case No. 125/2015 under section

279/338 of the Indian Penal Code and commenced investigation into

the case. The investigating officer, after completing the investigation,

submitted  charge-sheet  under  section  279/338  of  the  Indian  Penal

Code  against  accused  Sri  Jamuna  Chungkrang  to  stand  trial  in  the

Court.

3. On receipt of the charge-sheet, cognizance of the offence was

taken as per section 190(1)(b) of the Code of Criminal Procedure. After

the appearance of the accused before the Court, copies were furnished

to  him as  per  section  207  of  the  Code  of  Criminal  Procedure.  The

particulars of the offence under section 279/338 of the Indian Penal

Code were explained to the accused person to which he pleaded not

guilty and claimed to face the trial. 

POINTS FOR DETERMINATION

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused, on 26.10.2015, at about 11:00 AM, at Kadam

Kachari  Gaon,  on  the  National  Highway  15,  under  Boginadi  Police

Station, drove a Magic vehicle bearing registration No. AR-07-C-2725

on the public road in a manner so rash and negligent as to endanger
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human  life,  and  thereby  committed  an  offence  punishable  under

section 279 of the Indian Penal Code?

(b) Whether the accused, on 26.10.2015, at about 11:00 AM, at Kadam

Kachari  Gaon,  on  the  National  Highway  15,  under  Boginadi  Police

Station, caused grievous hurt  to Sri  Nishant Das by driving a Magic

vehicle bearing registration No. AR-07-C-2725 on the public road in a

manner  so  rash  and  negligent  as  to  endanger  human  life  or  the

personal  safety  of  others,  and  thereby  committed  an  offence

punishable under section 338 of the Indian Penal Code?  

5. During the trial,  the prosecution examined as many as seven

witnesses  viz. Sri Khageswar Das (PW-1), Sri Sushil Rajkhowa (PW-2),

Sri  Niren  Sonowal  (PW-3),  Sri  Bishnu  Kr.  Sonowal  (PW-4),  Smti.

Khageswari Sonowal (PW-5), Sri Nishant Das (PW-6) and Sri Dambaru

Dutta (PW-7). This Court also examined one Smti. Reena Das Sonowal

i.e. the mother of victim Sri Nishant Das as CW-1. After the closure of

the prosecution  evidence,  the accused was examined under section

313 of the Code of Criminal Procedure. He pleaded his innocence and

declined to adduce evidence from his side. Both the sides advanced

their respective arguments in this case. Learned defence Counsel also

submitted written arguments. 

DISCUSSION, DECISION AND REASONS THEREOF:

6. Since  for  adjudication  of  all  the  three  points  requires

appreciation of common facts as such for the sake of convenience all

these three points are taken together for discussion. Let me, first of all,

re-produce herein below the gist of the testimonies of the witnesses

examined by the prosecution in this case.

7. PW-1  Sri  Khageswar  Das,  informant,  has  stated  that  he  was

informed  over  phone  by  Smti.  Lakhi  Das,  the  wife  of  his  younger

brother Nayan Das, that while she along with her son Nishan Das (8

years)  was  getting  down  from  a  bus  from  Dhemaji,  a  TATA  Magic

vehicle  came  and  knocked  down  Nishan  Das  at  Kadam  on  NH-15.
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Accordingly, he rushed to the spot and brought his nephew Nishan Das

to Saumarpith Nursing Home from where he was referred to Gauhati

Medical College (GMC). From Guwahati his nephew was taken to Patna

for  medical  treatment.  As  a  result  of  the  accident/occurrence,  his

nephew had sustained fracture on his hand and also sustained injury

over his nose and other parts of his body. He had seen the accused at

the spot when he had gone there after receiving phone call from his

younger brother's wife. The public had detained the TATA Magic vehicle

along with the driver (accused) at the spot. Later on, police came and

took the vehicle along with the accused to the police station. Ext-1 is

the ejahar wherein Ext-1(1) is his signature. In his cross-examination,

he has stated to have not written down the ejahar but it was written up

'Taruni' (petition-writer) and the content was read over to him but he

did not mention this fact in the FIR. He admitted to have no knowledge

for whose fault the occurrence had taken place. He does not remember

the registration number of the TATA Magic vehicle nor has any personal

knowledge  as  to  whether  the  accused  was  driving  the  TATA  Magic

vehicle. He came to know that the accused was the driver of the TATA

Magic vehicle from Lakhi Das.

8. PW-2 Sri Sushil Rajkhowa, an independent witness, has stated to

have no knowledge of the occurrence as many accidents indeed keep

taking place at Kadam Kakoi Chariali. Ext-2 is the paper containing his

signature wherein Ext-2(1) is his signature. In his cross-examination, he

has  stated  that  he  could  not  say  definitely  whether  the  police  had

taken his signature in connection with this case.  The police had not

read over the contents to him while taking his signature. He does not

know whether or not the accused is involved in connection with this

case.  

9. PW-3 Sri Niron Sonowal,  an eyewitness, has stated that a bus

had  come  and  stopped  near  his  house.  From  the  bus  one  Smti.

Lakhimai Sonowal Das and her son Nishan Das got down. While Smti.

Lakhimai Sonowal Das and her son were crossing the road to enter the

house of his neighbour Khageswari Sonowal, a TATA Magic coming from
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Dhemaji  side  hit  Nishan  Das  and  skidded off the  road.  Nishan  Das

sustained  injury  on  his  face,  hand  and  his  skin/muscle  was  also

removed. He had witnessed the accident as he was present there. The

injured  boy  was  thereafter,  taken  to  Saumerpith  Hospital  and  from

there to North  Lakhimpur Civil  Hospital.  From North  Lakhimpur Civil

Hospital,  the injured boy was again  brought  to  Saumerpith  Hospital

from their  to  Tezpur for  medical  treatment.  The police  came to the

place of the occurrence and took his signature on a piece of paper. Ext-

2  is  the  paper  in  which  he  had  put  his  signature.  Ext-2(1)  is  his

signature.  In  his cross-examination,  he has stated that  he does not

know who was driving the TATA Magic vehicle. He admitted that the

driver of the TATA Magic vehicle had tried to save the boy and that is

why the vehicle had fallen down on the side of the road. According to

him, the TATA Magic vehicle was coming in normal speed. His son Bipul

Sonowal had taken the boy to Tezpur Hospital. He admitted that Smti.

Khageswari Sonowal is his elder sister. The police had not read over the

contents of Ext-2 to him. The occurrence had taken place as because

Nishan Das was quickly crossing the road after getting down from the

bus to go to the house of his grandmother. 

10. PW-4 Sri Bishnu Kr. Sonowal, an independent witness, has stated

that he was going by bicycle from his house towards Boginadi. As he

reached Kadam Kacharigaon,  he saw that a TATA Magic vehicle had

fallen down in a ditch beside the road. Seeing a gathering of people

(villagers) outside the house of Smti. Khageswari Sonowal, he entered

her  house  and  heard  from  them  that  the  grandson  of  Khageswari

Sonowal had met with an accident. The police had come to the house

of  Khageswari  Sonowal.  The police  took his signature on a piece of

paper. Ext-2(2) is his signature. He came to know that the injured boy

was taken to hospital. In his cross-examination, he has stated that he

does not know the name of the boy who had met with the accident. He

had put his signature on a blank paper. He does not know to which

hospital that boy was taken and by whom and how he was taken. He

heard that the accident took place as that boy was crossing the road by
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running to the house of his grandmother after getting down from the

bus. 

11. PW-5 Smti. Khageswari Sonowal, grandmother of the victim, has

stated that a red coloured Magic vehicle had hit her grandson Nishan

Das on the road in front of her house. As a result of the accident her

grandson Nishan Das sustained injury on his face. His hand also got

fractured.  Her  injured grandson was taken for medical  treatment to

North Lakhimpur and thereafter to Guwahati and then to Kolkata. She

had seen the accident. According to her after the accident, the vehicle

fell down in a ditch on the side of the road. In her cross-examination,

she has stated that at the time of occurrence she was at her home. The

incident took place as her grandson was coming running towards her

house. She does not know for whose fault the incident took place. 

12. PW-6 Sri Nishant Das, victim, has stated that his mother and he

was coming from his Jethai's house at Dhemaji to his Mama's (maternal

uncle's) house at Kadam. They got down from the bus at Kadam on the

road in front of his Mama's house on the other side of the road. As he

was  going  to  cross  the  road  to  his  Mama's  house,  a  Magic  vehicle

coming  speedily  hit  him.  His  mother  took  him  to  the  Lakhimpur

Hospital and therefrom to Tezpur, Guwahati and finally to Kolkata for

his medical treatment. He stated to have sustained injury on his right

hand,  forehead,  back  and nose.  According  to  him the  accused  was

driving that Magic vehicle. In his cross-examination, he has stated that

after coming from Dhemaji, their bus had stopped on the left side of

the road at Kadam and de-boarding the bus he proceeded to some

extent to cross the road but still holding his mother's hand. He did not

see  if  any  vehicle  was  coming  from  either  side  of  the  road.  The

occurrence took place as he had proceeded to cross the road when his

mother  was  still  standing.  After  the  occurrence,  he  had  become

unconscious and then his mother took him to the hospital. He does not

know which people had gathered at the spot after the occurrence. After

the occurrence took place, he could not say at that point of time who

had hit  him as  because  he had become unconscious.  He could  not
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know at that point of time, as he had become unconscious, as to which

vehicle hit him and who was driving the same. He does not also know

the registration number of the offending vehicle. He has stated that the

accused was driving the vehicle that had caused the occurrence on

being told to him by his mother. He did not state anything to the police

regarding the occurrence. 

13. PW-7 ASI Dambaru Dutta, Investigating Officer, has stated that

he had received a phone-call from on Sumeswar Saikia informing him

that  a  road  traffic  accident  had  taken  place  at  Kadam  Kachari.

Accordingly,  he  effected  a  G.D.Entry  being  G.D.E  No.  449  dated

26.10.2015 and immediately proceeded to the place of occurrence. At

the spot, he saw a TATA Magic vehicle bearing registration No. AS-07C-

2725 lying capsized side-wise on the side of the road. He seized the

said vehicle in presence of the witnesses. Ext-2 is the seizure list. Ext-

2(4) is his signature. Thereafter, he prepared a sketch-map of the place

of occurrence. Ext-3 is the sketch-map, Ext-3(1) is his signature. He has

further stated that he came to know from the witnesses that one Sri

Nishan Das, aged about 8 years, was hit by the said TATA Magic vehicle

and the victim had already been taken to a hospital for his medical

treatment. On 01.11.2015 one Sri Khageswar Das, the 'bor-deuta' of Sri

Nishan Das, lodged an ejahar at the police station. On 07.11.2015, one

Sri  Jamuna  Chungkrang,  the  driver  of  the  said  TATA  Magic  vehicle,

surrendered  at  the  police  station  and  he  interrogated  him  and  he

confessed  about  the  commission  of  the  occurrence.  He  has  further

stated that after completing his preliminary investigation, he handed

over the case diary to the Officer-in-Charge of Boginadi Police Station.

He  finds  from  the  case  diary  that  on  the  basis  of  his  preliminary

investigation, SI Utpal Changmai, the then Officer-in-Charge of Boginadi

Police Station,  submitted charge-sheet under section 279/338 of the

IPC against accused Sri Jamuna Chungkrang. Ext-2 is the seizure list,

Ext-3 is  the sketch-map,  Ext-4 is  the zimma nama and Ext-5 is  the

charge-sheet. In his cross-examination, he has stated that there was a

delay of 5 (five) days in lodging the ejahar. There is no explanation in

the ejahar as well as in para No. 8 of the filled-up FIR Form regarding
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the delay in lodging the ejahar.  He did not record the statement of

Bidyawati Mili whose house is shown on the southern side of the place

of occurrence in the sketch-map. 

14. CW-1 Smti. Rima Sonowal Das, mother of the victim, has stated

that the occurrence took place at about 11:30 AM in the year 2015 in

the month of October on the National  Highway near Kadam Kachari

Gaon. On that day, she along with her mother Khageswari Das and son

Nishant Das were returning to their house from Dhemaji by ASTC Bus

and on reaching Kadam Kachari Bus Stand the said bus stopped and

they got down from it and while they were crossing the road, a Magic

vehicle (red coloured), coming from behind of the bus, driven by the

driver in high speed, the left side looking glass of the said vehicle hit

the body of her son Nishant Das for which he was thrown away and the

said Magic vehicle also fell down by the side of the road. Due to the

said hitting, her son Nishant Das sustained fracture of his right hand

and he was shifted to the hospital. She has further stated that her son

had  undergone  medical  treatment  at  Tezpur  for  two  days  and

thereafter,  he was shifted to Gauhati  Army Medical  where operation

was performed on his fractured hand. Thereafter, her son was shifted

to Kolkata Army Medical for the treatment of the skin of his hand where

he  had  undergone  medical  treatment  for  one  month.  Though  the

fracture hand of her son is recovered but he is not as fit as earlier. Her

'borjona' (elder brother of her husband) lodged the ejahar at Boginadi

Police  Station. In  her  cross-examination,  CW-1  has  stated  that  the

accused is not known to her but she had seen him. As Doctor was not

available at the Lakhimpur so her son had to face severe pain. At the

time of occurrence his son was aged about 8 years. She has clarified

that the accused did not cause the occurrence intentionally, but the

occurrence would not have taken place if he was not driving the vehicle

with  high  speed.  She  suspected  that  the  mirror  glass  of  the  Magic

vehicle slightly hit the body of her son. She has further clarified that

the vehicle of the accused fell on a pond as he tried to save her son.

Her husband is an Army personnel as such  the treatment of her son

was done free of cost for which she did not file any Motor Accident
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Claim case. Though she admitted to not blame the accused directly as

it was on her fate that such an incident had to happen but according to

him if the speed of the vehicle would have been less then it would have

been better.   

                     APPRECIATION OF EVIDENCE

15. What  has  appeared  from  the  averment  of  the  prosecution

witnesses  is  that  CW-1 Smti  Reema Sonowal  Das,  PW-5 Khageswari

Sonowal  were  with  victim  PW-6  Nishant  Das  at  the  time  of  the

occurrence and that PW-3 Niren Sonowal had also seen the occurrence.

Now let me correlate the evidence of these four eye-witnesses to the

occurrence including victim. 

16. According to PW-6 victim Nishant Das and CW-1 Reema Sonowal

Das, both of them had reached to Kadam Kachari Gaon from Dhemaji

i.e.  to the maternal  house of CW-1 Reema Sonowal Das, who is the

mother of victim. They de-boarded at Kadam Kachari i.e. in front of the

house of PW-5 Khageswari Sonowal and was crossing over the road to

reach the house of PW-5 Khageswari Sonowal when suddenly the Magic

vehicle driven by accused hit the victim boy. According to CW-1 Reema

Sonowal  Das accused had no intention to cause the occurrence but

according to her because of excessive speed of the vehicle that the

occurrence took place. From the assertion of victim it has come out

that  at  the time of  the occurrence  he was  holding the hand of  his

mother but as soon as he proceeded further leaving his mother that

the occurrence took place. According to CW-1 both she and her son i.e.

victim had been crossing the road from the front side of the bus from

which  they  had  deboarded  immediately  before  the  occurrence,  and

while crossing the left side looking glass of the vehicle of the accused

had hit his son and also the vehicle of the accused skidded off the road

and fell in a road side pond. According to her the accused had tried to

save the boy. PW-2 Niron Sonowal who is the brother of Khargeswari

Sonowal  had  seen  the  occurrence  is  also  of  the  opinion  that  the

accused had tried to save the boy and that the Tata vehicle drove by
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accused was in a normal speed. According to him, the occurrence took

place  as  because  Nishan  Das  was  hurriedly  crossing  the  road  after

getting down from the bus in order to go to the house of his grand-

mother.  PW-5 Khargeswari Sonowal has also admitted the fact that the

occurrence took place as her grandson i.e. victim had coming towards

her house on a run.

17. Thus  what  has  transpired  from  the  above  discussion  is  that

victim Nishant Das was crossing the road to reach her grandmother’s

house on a run when the Tata Magic vehicle run by accused hit him.

Whether  the  accused  was  in  excessive  speed than  desired  has  not

been proved as PW-2 Niron Sonowal, an eye-witness has stated that it

was in normal speed. Moreover, the occurrence took place in National

High-way  where  generally  vehicles  ply  in  speed,  but  what  was  the

speed limit of that area has not been specified by the prosecution in

this  case.  Both  mother  of  victim  i.e.  CW-1  Reema and  PW-2  Niron

Sonowal have admitted that the accused had tried to save the victim

from the occurrence for which his own vehicle fell  on the road-side

pond. Thus, from the above impeccable evidence on record the rash

and negligent driving by the accused cannot be concluded, as a result I

am of  the irrefragable  conclusion that  the prosecution has failed to

bring home the accusation under section 279/338 of the IPC against

the accused and as such both the points are determined in negative

against the prosecution. 

O R D E R

18. In view of the foregoing discussion, I hereby acquit accused Sri

Jamuna  Chungkrang from the  charge  under  section  279/338  of  the

Indian Penal Code and he is ordered to be set at liberty forthwith. 

19. The seized vehicle and its documents thereof be disposed of as

per law in due course.

20. The bail-bond of the acquitted accused shall remain in force for a

further period of six months.
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21. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 14th day of November, 2019. 

        (Shri Narayan Kuri)
               Chief Judicial Magistrate,

                         Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur   

Transcribed & typed by-

Sri Narayan Chetri, Stenographer 

                        Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Khageswar Das (PW-1) 

Sri Sushil Rajkhowa (PW-2) 

Sri Niren Sonowal (PW-3)

Sri Bishnu Kr. Sonowal (PW-4) 

Smti. Khageswari Sonowal (PW-5) 

Sri Nishant Das (PW-6) 

Sri Dambaru Dutta (PW-7)

PROSECUTION EXHIBIT

Ejahar (Ext-1) 

Seizure-list (Ext-2)

Sketch-map (Ext-3)

Zimma nama (Ext-4)

Charge-sheet (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil  

Court Witness  

Smti. Reema Sonowal Das (CW-1)

                                                                  (Shri Narayan Kuri)
           Chief Judicial Magistrate,

                    Lakhimpur, North Lakhimpur     
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