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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, 
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

C.R(W) 186/2013
U/s 420/406/506/34, IPC

  Md. Abdul Kadir

                          …..... Complainant

-Vs-

   1. Md. Habej Ali
   S/O: Late Manna Ali
   R/O: Khanajan, 
   P.S: North Lakhimpur
   District: Lakhimpur, Assam

   2. Md. Abdul Barek
   S/O: Late Abdul Majid
   R/O: Dikhowmukhiya Gaon, 
   P.S: North Lakhimpur
   District: Lakhimpur, Assam

   3. Md. Akkash Ali 
   S/O: Late Khalilur Rahman
   R/O: Dikhowmukhiya Gaon, 
   P.S: North Lakhimpur
   District: Lakhimpur, Assam

   4. Mustt. Zayeda Khatun
   W/O: Md. Habej Ali
   R/O: Dikhowmukhiya Gaon, 
   P.S: North Lakhimpur
   District: Lakhimpur, Assam
                                 ………Accused persons

Date of recording evidence before charge      : 07.07.2017, 08.08.2017

Date of Charge framed           : 13.12.2017 

Date of statement recorded u/s 313, Cr.P.C    : 13.12.2017

Date of recording evidence after charge         :  04.07.2018, 13.09.2018

   12.11.2018

Date of argument :  27.09.2019

Date of judgment :  14.10.2019
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Advocates appeared in the case:-

Mr. K. Alam, Learned counsel, for the complainant

Mr. Abul Hussain, Learned Defence counsel, for the accused persons

J  U  D  G  M  E  N  T

1. This case has arisen out of a Complaint Petition No-5762 dated

20.09.2013 filed by Md. Abdul Kadir in the Court of the Chief  Judicial

Magistrate,  Lakhimpur,  North  Lakhimpur   wherein  complainant Md.

Abdul Kadir, alleged that on 26.08.2011, he agreed to purchase 2 (two)

Kothas of land covered by Dag No.155 and Myadi Patta No.66 under

Khonajan Map of Naoboicha Mouza  at a cost Rs. 30,000/-  from the

accused  person,  Md.  Akkash  Ali  (since  deceased)  by  executing  an

Affidavit in presence of witnesses and accordingly paid Rs. 15,000/- as

advance to him. After some days, when the complainant went to met

the  accused  Md.  Akkash  Ali  to  pay  the  remaining  amount  of  Rs.

15,000/- to him, on that day, i.e 27.10.2012, the accused Md. Akkash

Ali along with other accused persons, Md. Abdul Barek, Md. Habej Ali

and  Mustt.  Jayeda  Begum  criminally  intimidated  him  and  on

30.03.2013, the accused persons had block the said land by making

bamboo fencing over it. The accused persons had also not responded

to the Advocate Notice issued to them. So, the accused persons had

misappropriated the advance money paid by the complainant. Hence,

the case.

2. Having receipt of the complaint, the same was forwarded to the

Learned  Sub-Divisional  Judicial  Magistrate(S),  Lakhimpur.  The

statement of the complainant was recorded under section 200 of Cr.PC.

After  going  through  the  statement  of  the  complainant,  the  then

Learned SDJM (S), Lakhimpur, North Lakhimpur after finding sufficient

materials  against  the  accused  persons  has  taken  cognizance  under

section 420/406/506/34 of  the IPC against the accused persons Md.

Akkash Ali, Md. Abdul Barek, Md. Habej Ali and Mustt. Jayeda Begum

and issued summons to them.  
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3. The accused persons entered their appearance before the Court

after  receiving  the  summons.  The  particulars  of  the  charge  under

section 420/406/506/34 of the Indian Penal Code were explained to the

accused persons to which they pleaded not guilty and claimed to be

tried. 

Point for determination:

4. The point which are required to be determined for a just decision

of this case are as follows:

(a)   Whether  the accused persons on 26.04.2011, in  furtherance of

their common intention cheated Abdul Kadir by dishonestly inducing

him to deliver Rs. 15000/- to them and thereby committed an offence

punishable u/s 420/34, IPC ?

(b) Whether the accused persons on 26.04.2011, in furtherance of their

common  intention,  being  entrusted  with  the  property/  money

amounting  to  Rs.  15000/-  of  the  complainant,  committed  criminal

breach  of  trust  and  thereby  committed  an  offence  punishable  u/s

406/34, IPC ?

(c) Whether the accused persons on 26.04.2011, in furtherance of their

common intention, committed criminal intimidation by threatening the

complainant  to  cause  death  and  thereby  committed  an  offence

punishable u/s 506/34, IPC ?

5. During  the  trial  the  Prosecution  side  examined  4  (four)

witnessed, namely, Md. Abdul Kadir (PW-1-cum-complainant), Md. Faijul

Ali (PW-2), Md. Alif Ali (PW-3), Md. Hamed Ali (PW-4) and exhibited 1

(one) document (Shown in the Annexure appended below).  After the

closure  of  the  prosecution  evidence  the  accused  persons  were

examined  under  section  313,  Cr.P.C.  wherein  they  denied  the

incriminating materials put to them from the evidence of the witnesses

and declined to adduce evidence in their defence.
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6. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREOF:

7. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the point for discussion.

8. PW-1 Md. Abdul Kadir, complainant of the case, has stated that

in the year 2011, he agreed to purchase a plot of land measuring 2

Katha comprising Dag number 155 and Patta No-66 under Khanajan

Map  at  cost  of  Rs.  30,000/-  and  accordingly  paid  Rs.  15000/-  after

executing a “dalil” (Deed) in presence of  Md. Habej Ali, Faijul Ali, Abdul

Kasem and Akkash Ali. PW1 has further stated that he took time to pay

the remaining amount of Rs. 15000/- and after arranging the remaining

amount, he asked to hand over the said land to him. Thereafter, he

sent an Advocate notice. After issuing of the said notice, the accused

persons became more angry and refused to hand over the said land to

him but rebuked him by uttering unparliamentary words. The general

public had also not settled the dispute, for which he lodged this case.

In his cross-examination, PW1 has stated that earlier, Abdul Kadir was

residing at Soriobari and he had shifted to Khonajan about 08-09 years

ago. The houses of Bokra Urang, Rohim Ali,  Jolil  Hoque and accused

Habej Ali  are situated in the four directions of his house. He cannot

recollect the date on which he has executed the said “dalil”. The house

of Habej Ali is situate on the other side of the road. He has stated that

there are some plants and trees at the bank of the pond. The distance

between his house and Silonibari Outpost is about hundred meter. He

has not lodged any case at the Police station. 

9. PW-2 Md. Faijul Ali has stated that the accused Md. Akkash Ali

sold a plot of land measuring 2 Katha to the complainant at an amount

of Rs. 30,000/- of which complainant paid an amount of Rs. 15,000/-

and  assured  to  pay  up  the  remaining  Rs.  15000/-  at  the  time  of
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handing over of the said land. He put his signature in the agreement

paper which was executed between the accused Md. Akkash Ali  and

the complainant. But, accused Md. Akkash Ali did not hand over the

said  land  to  the  complainant.  The  complainant  has  brought  up  this

witness to face cross-examination.

10. PW-3  Md.  Alif  Ali  has  stated  that  in  the  year  2011,  the

complainant Abdul Kadir agreed to purchase 2½ Katha of land from

Akkash Ali at an amount of Rs. 30,000/- and the complainant paid Rs.

15,000/-  as  advance.  He  put  his  signature  in  the “dalil”  which  was

executed  between  the  complainant  and  the  accused  Akkash  Ali.

Exhibit-1 is the said “Dalil” wherein Exhibit-1(1) is his signature. But

later on the accused Akkash Ali did not hand over the said land and

also  did  not  return  the  advance  money  and  used  to  rebuke  the

complainant when he asked for the money. He also stated that land

measuring 2 Katha was situated in Khanajan Mouza under Nowboicha

map consisting Dag No-155, Miyadi Patta No-66 out of plot of land of 7

Bighas.  In  his  cross-examination,  PW3 has  stated  that  the  distance

between his house and the place of occurrence is about 12 kilometers.

The  complainant  admitted  that  Abdul  Kadir  is  the  son-in-law of  his

wife's brother and complainant Abdul Kadir  addresses him as 'peha'

(Uncle). He has not visited the house of Abdul Kadir and as such he

does  not  have  personal  knowledge  as  to  on  which  land  he  had

constructed the house. In the year 2011 Abdul Kadir had met him in

the Court  and  told  him that  he had purchased  a  plot  of  land  from

Akkash Ali and he asked him to became a witness in the sale deed. Ext-

1 is the 'Dalil' which was executed for selling and purchasing the land.

The  contents  of  Ext-1  was  read  over  to  him.  In  Ext-1,  below  his

signature his father's name and address are not written. Two Kathas of

land was purchased by way of Ext-1. The price of the land was Rs.

30,000/-. In Ext-1, it is written that Akkash Ali has sold two Kathas of

land  for  Rs.  30,000/-  to  Abdul  Kadir  and  delivered  the  possession

thereof to Abdul Kadir. He further stated that Abdul Kadir had told him

that in 2012 as the accused did not deliver him the land and also did
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not  return  him the  advance  money,  as  such  whenever  he  used  to

approach the accused the latter used to threaten him. 

11. PW-4 Md. Hamed Ali has stated that in the year 2011, accused

Akkash agreed to sell a plot of land to Kadir/ complainant and he put

his signature in the agreement executed between Kadir and Akkash.

Exhibit-1  is  the  said  “Dalil”  wherein  Exhibit-1(2)  is  his  signature.

Complainant  paid  an  amount  of  Rs.  15000/-  to  Akkash.  He  further

stated that the said plot of land was measuring 2 Katha and the same

was situated at Khanajan near the house of Kadir. But accused Akash

Ali did not hand over the possession of said land to Kadir. Abdul Kadir

had told him that in 2012 as the accused did not deliver him the land

and also did not return him the advance money, whenever he used to

approach the accused the latter used to threaten him. In his cross-

examination, PW-4 stated that his house is situated at a distance of

about 1 KM from the house of Abdul Kadir. Abdul Kadir has brought him

today  to  depose  in  this  case  by  bearing  his  to  and  fro  journey

expenses.  He has stated that  on the northern side of  the house of

Abdul Kadir, there is a village road. Earlier, Abdul Kadir was residing at

Soriobari  and he had shifted to Khonajan about 8-9 years ago. That

pond was already there at that place before Abdul Kadir had shifted

from Soriobari to Khonajan. Habej Ali was occupying that pond before

Abdul Kadir had shifted to Khonajan. Presently also Habej Ali has been

occupying that pond. He admitted the fact that the family members of

Abdul Kadir use the side of the said pond ('pukhuri-paar') for going and

coming from their house to the public road. He admitted the fact that

there  is  no  good  relationship  between  Abdul  Kadir  and  Habej  Ali

because of the using of the side of the pond for ingress and egress to

the public road. Habej Ali had put 'jeura' at the side of the pond in the

year 2011. PW4 further stated Akkash Ali had come to hand over the

possession of the land to Abdul Kadir but Habej Ali did not allow him to

hand over the land to Abdul Kadir. He admitted the fact that he had not

stated  that  the said  fact  earlier  in  his  examination-in-chief.  He also

stated that he was not present at the time of preparation of that 'dalil'.
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Later on, on being asked to put his signature on that 'dalil', he had put

his signature therein. The contents of the Ext-1 'dalil'  were not read

over  to  him.  He  was  only  told  by  Abdul  Kadir  and  Akkash  Ali  that

Akkash Ali has sold two kathas of land to Abdul Kadir and Abdul Kadir

had purchased the said plot  of  land from Akkash Ali.  He work as a

cultivator. He usually stand as bailor for the persons known to him.

12. From the above evidence it has transpired that the genesis of

this case lies on Ext.1 Affidavit by which complainant claimed to have

acquired  a  plot  of  land  owned by  deceased  Akkas  Ali.  The  specific

allegation of the complainant in this case is that the deceased accused

Akkas  Ali  despite  taking  advance  of  Rs.  15000/-  (Rupees  fifteen

thousand only) from him, did not hand over the possession of the land

to him and that when he had gone to take possession of it, the accused

persons  had  threatened  him  and  obstructed  him  from  taking

possession  of  the  land.  But  Ext.1  Affidavit  no  where  mention  that

complainant had paid advance of Rs. 15000/- to the accused persons.

It has rather mentioned that the complainant had paid Rs. 30000/- to

the accused person and had also taken possession of the sold land.

Thus, the version of the prosecution witnesses do not tally with the

content of Ext.1 Affidavit. 

13. Further, the complainant has alleged that the accused persons

had rebuked him and his wife while he had gone to take possession of

the land. But the complainant had not adduced his wife as evidence in

this case. As per complain petition the accused persons had criminally

intimidated him on 27.10.2012 and thereafter on 30.3.2013 they had

erected bamboo fencing on the land thereby obstructing his ingress

and egress from that land. In his evidence complainant had admitted

that Silonibari Police Out Post is just 100 meter away from his house, as

such  why  he  had not  immediately  lodged  any  complain  before  the

police  or  to  the court  immediately  after  27.10.12 or  30.3.2013 and

waited for another six months i.e. till 20.9.2013 when the complain was

lodged, is a matter that need to be viewed with circumspection. The

delay  here  is  long  enough  to  cast  a  doubt  on  the  version  of  the
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complainant’s case, given the fact that Ext.1 Affidavit content does not

tally with the version of witnesses. 

14. Further PW-3 Md. Alif  Ali  who is the uncle of complainant has

averred in his cross-examination that the complainant had told him the

fact that accused persons did not return him either the plot of land or

money  and  instead  threatened  the  complainant.  Evidence  of  PW-4

shows that complainant had inimical relation with accused Habej Ali as

complainant used the bank of his pond as their path for ingress and

egress and accused Habej Ali had put a fencing on that road.  He is

also not aware of the content of the Ext.1 Affidavit and had just put his

signature in it.  But he has not stated in evidence that accused had

threatened the complainant or had misappropriated his money. Thus as

regards,  the  allegation  of  giving  threat  to  complainant  there  is  no

supporting evidence in this regard, because PW-3 is a hearsay witness

and the credibility of the PW-1 complainant is also at stake. Since, the

complainant case is doubtful on the fact that Ext.1 Affidavit shows that

complainant paid Rs.30000/-  to accused Akkas Ali  but in the instant

complaint petition he has claimed to have paid Rs.15000/- thus, the

complainant  has  contradicted  his  stand  with  the  document  he  had

adduced. As such, I am of the considered opinion that the offence of

criminal breach of trust or cheating for an amount of Rs. 15000/- also

stands not proved. 

15. In the result, I am convinced that the prosecution has miserably

failed to bring home the accusation under section 420/406/506/34 of

the Indian Penal Code against the accused persons.

O R D E R

16. In  view  of  the  discussion  made  above,  the  point  for

determination  is  decided  in  negative  against  the  prosecution  and

accused Md.  Abdul  Barek,  Md.  Habez Ali,  Md.  Akkash Ali  and Mustt

Jayeda  Begum  are  found  not  guilty  of  the  offence  under  section

420/406/506/34  of the Indian Penal Code. Consequently, the accused
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persons  are  set  at  liberty  forthwith.  The  bail-bond  of  the  accused

persons shall remain in force for a further period of six months.

17. Given under my hand and the seal of this Court on this the 14th

day of October, 2019.  

              

                                                                        (Shri Narayan Kuri)
        Chief Judicial Magistrate,
      Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Debasish Bhuyan, Stenographer

 

                                                   Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Abdul Kadir (PW-1)

Md. Faijul Ali (PW-2)

Md. Alif Ali (PW-3)

Md. Hamed Ali (PW-4)

PROSECUTION EXHIBITS

Dalil (Ext.1)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                   (Shri Narayan Kuri)
                 Chief Judicial Magistrate,

                Lakhimpur, North Lakhimpur

Page 10 of 10


