
G.R. 928/2016
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,

LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam.

G.R. 928/2016
Under section 147/148/447/427 of the Indian Penal Code

State of Assam
         -Vs-

1. Md. Samsuddin Ahmed
S/O: Md. Nur Islam
R/O: Bishnupur
P/S: Laluk
District: Lakhimpur

        2. Md. Mohar Ali alias Mohoruddin
                 S/O: Late Ayeb Ali

         R/O: Bishnupur
         P/S: Laluk

             District: Lakhimpur

             3. Md. Abdul Kalam
           S/O: Md. Atabur Rahman alias Alafuddin

        R/O: Bishnupur
        P/S: Laluk

          District: Lakhimpur

         4. Md. Suleman Ali
              S/O: Late Sayed Ali

      R/O: Bishnupur
      P/S: Laluk

     District: Lakhimpur

    5. Md. Abdul Kadir
        S/O: Late Mahmmad Ali

    R/O: Bishnupur
    P/S: Laluk

   District: Lakhimpur
                            …......... Accused persons

Date of offence explanation : 04.08.2017

Dates of recording evidence : 10.07.2018, 12.09.2018, 

  26.03.2019, 02.08.2019 

Dates of examination u/s 313, Cr.P.C. : 28.08.2019

Date of argument : 25.09.2019
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Date of judgment : 09.10.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Pankaj Saikia, Advocate, for the accused persons

J  U  D  G  M  E  N  T

1. The prosecution was launched with the lodging of an  ejahar by

one Musstt. Fatema Khatun (since deceased) on 22.04.2016 with the

Officer-in-Charge  of  the  Laluk  Police  Station  alleging  that  at  about

10:00 AM on 22.04.2016, accused persons Md. Samsuddin Ahmed, Md.

Mohar Ali alias Mohoruddin, Md. Abdul Kalam, Md. Suleman Ali and Md.

Abdul Kadir, in a group, armed with sharp weapons, entered her house

and  assaulted  her  causing  grievous  injuries  to  her.  Thereafter,  the

above-named  accused  persons  forcibly  took  away  her  grandson,

namely, Hamja Ali (aged about 2 1/2 years) from her lap and threw him

in the water. That apart, the accused persons also damaged her house

and took away the household articles and ornaments along with an

amount  of  Rs.  20,000/-  (rupees  twenty  thousand)  and also  cut  the

‘par' (boundary) of her pond as a result of which 20 quintals of fish

went out from the said pond. At last, the accused persons criminally

intimidated her  threatening to kill her and left her house. Hence, the

case. 

2.  The Officer-in-Charge of the Laluk Police Station, on receipt of

the ejahar,  registered a case vide Laluk P.S.  Case No.  117/2016 u/s

147/148/448/325/427/379, IPC and got the investigation into the case

commenced.  The  investigating  officer,  after  completing  the

investigation,  submitted  charge-sheet  u/s  147/148/447/427,  IPC

against accused persons  Md. Samsuddin Ahmed, Md. Mohar Ali  alias

Mohoruddin, Md. Abdul Kalam, Md. Suleman Ali and Md. Abdul Kadir to

stand trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence was

taken u/s 147/148/447/427, IPC as per section 190(1)(b),  Cr.P.C.  The

accused  persons  entered  their  appearance  before  this  Court  after
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receiving  the  summonses.  Copies  were  furnished  to  the  accused

persons  as  per  provision  contained  in  section  207,  Cr.P.C.  The

particulars of the offence u/s 147/148/447/427, IPC were explained to

the accused persons to which they pleaded not guilty and claimed to

be tried. 

POINTS FOR DETERMINATION

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(i)  Whether accused persons,  at about 10:00 AM, on 22.04.2016, at

village Balitika, under Laluk Police Station, were a member or members

of an unlawful assembly and in prosecution of the common object of

such assembly, in a group, entered into the house of informant Musstt.

Fatema Khatun and assaulted her, and caused damaged to her house

by breaking the same and took away household articles,  ornaments

and amount of Rs. 20,000/- and also cut the 'par' (boundary) of her

fishery, and thereby committed the offence of rioting punishable u/s

147, IPC ?

(ii) Whether accused persons, at about 10:00 AM, on 22.04.2016, at

village Balitika, under Laluk Police Station, were a member or members

of an unlawful assembly armed with deadly weapon, and in prosecution

of the common object of such assembly, in a group, entered into the

house  of  informant  Musstt.  Fatema  Khatun  and  assaulted  her,  and

caused damaged of her house by breaking the same and took away

household articles, ornaments and amount of Rs. 20,000/- and also cut

the 'par' (boundary) of her fishery, and thereby committed the offence

of rioting with deadly weapons punishable u/s 148, IPC ?

(iii) Whether accused persons, at about 10:00 AM, on 22.04.2016, at

village Balitika, under Laluk Police Station, committed criminal trespass

by entering into the compound of informant Musstt.  Fatema Khatun,

and thereby committed an offence punishable u/s 447, IPC ?
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(iv) Whether accused persons, at about 10:00 AM, on 22.04.2016, at

village  Balitika,  under  Laluk  Police  Station,  committed  mischief  by

damaging  the  house  along  with  house-hold  articles  of  informant

Musstt. Fatema Khatun along with her 'par' (boundary) of the fishery,

and thereby committed an offence punishable u/s 427, IPC ?

5. The prosecution, in order to prove their case, examined as many

as 6 (six) witnesses, namely, Md. Abdul Khalek (PW-1), Md. Nurul Islam

(PW-2),  Md. Abdul Hasan (PW-3),  Md. Abdul Mannan (PW-4) and ASI

Sunil  Nath  (PW-5).  The  prosecution  side  has  exhibited  3  (three)

documents. In is pertinent to mention here that due to the death of

informant Musstt.  Fatema Khatun she could not be examined in this

case.  After  the  closure  of  the  prosecution  evidence,  the  accused

persons  were  examined u/s  313,  Cr.P.C.  wherein  they  pleaded their

innocence.  The  accused  persons  declined  to  adduce  any  defence

evidence. Both the sides advanced their respective arguments in this

case.

DISCUSSION, DECISION AND REASONS THEREOF:

6. Since the facts required to adjudicate on the above four points

for determination are common and as such for the sake of convenience

all the four points are taken together for discussion. But at the very

outset  let’s  have  a  brief  resume  of  the  versions  of  the  witnesses

making short shrift but touching upon the relevance in tandem with the

points for discussion. 

7.  PW-1 Md. Abdul  Khalek,  the brother-in-law of  deceased victim

Fatema Khatun has stated in evidence that on the day of occurrence,

while he was in his house, he heard sounds of hitting on the bamboo

wall and the tin roof of the house of the informant. Immediately, he

went to the house of the informant and saw that the accused persons

had been cutting and damaging the bamboo walls and the tin roof of

the house of the informant with 'dao'. The accused persons were also

cutting  the  wooden  bed  and  wooden  almirah  of  the  house  of  the

informant. He has further stated that at that point of time, informant

Fatema Khatun was inside her house. The accused persons assaulted
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Fatema Khatun and drove her out from her house. There was also a 3

years old grandson of the informant in her house whom the accused

persons had thrown in the adjourning pond. A neighbour named Abdul

Hamid picked up the child from the pond immediately after he was

thrown there by the accused persons. He has further stated that the

accused persons also cut the 'par' (boundary) of the pond as a result of

which fishes went out from the pond towards the drain causing loss of

fishes valued around Rs. 1,00,000/- (rupees one lakh). Thereafter, the

accused persons left the place of occurrence and Fatema Khatun then

went  to  Laluk  Police  Station  and  lodged  the  ejahar.  In  his  cross-

examination, he has admitted that the house of Fatema Khatun and

Abdul Mannan are close to each other. There is a small river on the

eastern side of the house of the informant Fatema Khatun and Abdul

Mannan. 

8. PW-2 Md. Nurul Islam, nephew of informant Late Fatema Khatun,

has stated that at the time of the occurrence, on hearing hue and cry

from  the  house  of  Fatema  Khatun,  which  was  situated  about  200

meters away from his house, he went. He had heard Fatema Khatun

shouting 'muk bochaaok, muk bachaaok' (save me!). After going to the

house of Fatema Khatun he saw that Fatema Khatun was in the water

of the fishery and her 2½ years grandson named Amir Hamza, also

falling in the water of the fishery near her.  He has further stated to

have seen that the accused persons cut open the drain situated near

the house of Fatema Khatun and they were throwing the furniture and

other articles of the house of Fatema Khatun in the drain. The accused

persons  also cut  open the fishery 'paar'  (boundary)  and went away

from there.  He has added that while going to the house of  Fatema

Khatun, he had seen the accused persons throwing Fatema Khatun and

her grandson in the fishery after assaulting Fatema Khatun. Because of

the cutting of the fishery 'paar' by the accused persons all the fishes in

the  fishery  sailed  into  the  drain.  After  the  departure  of  accused

persons, he went inside the house of Fatema Khatun and saw that the

lock of box inside her house were in broken state. On the following day,

he asked Fatema Khatun as to what was inside the box to which she

replied that there was ornaments and cash amount Rs. 50,000/- to Rs.
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60,000/- in it and all of that had gone missing. In his cross-examination,

he has stated that Fatema Khatun is his 'jethi' (father's elder brother's

wife). The house of Abdul Mannan is near the house of Fatema Khatun.

The  occurrence  had  taken  place  at  the  house  of  Fatema  Khatun,

situated near  the  house  of  Abdul  Mannan.  He has  been working in

Arunachal Pradesh for about 2 years.  He could not say the date on

which  he  had  joined  as  Salesman  in  the  Pharmacy  at  Arunachal

Pradesh. The occurrence had taken place about 200 meters away from

the house of Fatema Khatun. The drain was actually made by them and

Fatema Khatun on their land. The drain has been there for about 10

years.  Joymat  Ali  had  actually  constructed  the  'Tongi-Ghar'  on  that

drain. The fishery of Fatema Khatun was about 7-8 feet deep. At the

time of the occurrence it was raining and the fishery had been filled

with water. There was about 7-8 feet deep water in the fishery. Their

fishery is on the northern side and the fishery of Fatema Khatun is on

the southern side of their fishery. 

9. PW-3 Md. Abdul Hasan, an independent witness, has stated that

he heard from his  elder  brother  Abdul  Aziz  that  fighting took place

between the accused persons on one side and the informant on other

side.  In  his  cross-examination,  he  has  stated  that  at  the  time  of

occurrence he was not present in his house as he had gone to attend

his work. 

10. PW-4 Md. Abdul Mannan has stated that he heard that fighting

took place between the accused persons on one side and the informant

on the other side. 

11. PW-5  ASI  Sunil  Nath  has  stated  that  during  the  course  of

investigation,  he  examined  informant  Fatema  Khatun  at  the  police

station itself and recorded her statement and proceeded to the place of

the occurrence and prepared a rough sketch map of the same, arrested

the accused persons and allowed them to go on bail and on completion

of the preliminary investigation, he submitted the case diary to the

Officer-in-charge  of  Laluk  Police  Station.  Thereafter,  the  case  was

investigated by SI  Dipankar Jyoti  Borah who submitted charge-sheet

against  the  accused  persons  under  section  147/148/447/427  of  the
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Indian Penal Code. Ext-2 is the sketch map and Ext-3 is the charge-

sheet. In  his  cross-examination,  he  has  stated  that  the  place  of

occurrence  is  a  submerged paddy field.  The  water  was  stopped by

Joymat  Ali.  At  the  time  of  occurrence  there  were  two  numbers  of

temporary sheds which were damaged by rain. There is no dwelling

house at the place of occurrence.  The occurrence took place due to

blockage  of  water.  He  had  visited  the  temporary  house  of  Fatema

Khatun  and  Abdul  Manan.  During  investigation,  he  found  that  no

occurrence took place in the permanent house of Fatema Khatun and

Abdul Manan. He did not seize any receipt regarding the cost of fish

available in the pond. Near the place of occurrence there is a canal. He

could  not  say  who  was  the  owner  of  the  land  of  the  place  of  the

occurrence and the canal. 

APPRECIATION OF EVIDENCE

12. To appreciate the evidence let me now focus on the fourth point

for determination which pertains to the fact that at about 10:00 AM, on

22.04.2016 the accused persons had committed mischief by damaging

the house along with house-hold articles of informant Musstt. Fatema

Khatun  along  with  'par'  (boundary)  of  her  fishery.  So,  the  alleged

mischief was done on two areas,  one in the house of the deceased

victim  and  the  other  is  the  cutting  of  the  boundary  of  her  pond

resulting in sailing of  the fishes to a canal.  PW-1 Abdul  Khalek,  the

brother-in-law of informant had reached the place of the occurrence

and saw that the accused persons had been cutting and damaging the

bamboo walls, the tin roof, wooden bed and almirah of the house of the

informant with dao besides assaulting her and throwing her two years

grandson to a nearby pond. He has further stated that the accused

persons had cut the boundary of the pond as a result of  which the

fishes of her pond swam across to a canal causing loss to the tune of

Rs. 1 lakh to her. According to PW-2 Nurul Islam (nephew of victim), he

had also reached the place of the occurrence on hearing the scream of

victim “Muk Bochaok” (Save me!) and  saw victim Fatema Khatun and

her 2 years old grandson had been in the water of the fishery, and the

accused persons cutting the boundary of the fishery and opening the
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drain  situated  near  the  house  of  Fatema  Khatun  and  throwing  her

furniture and other household articles in the drain besides assaulting

Fatema. Because of the cutting of the boundary of the fishery all the

fishes had swam across to the adjoining drain. Apart from these two

eye-witnesses, the two other witnesses namely PW-3 Abdul Hasan and

PW-4 Abdul Mannan had also only heard that a fighting had taken place

between both the sides.

13. But according to the I/O PW-5 ASI Sunil Nath, the place of the

occurrence  is  a  submerged  paddy  field  and  there  was  no  dwelling

house  at  the  place  of  the  occurrence  except  two  temporary  sheds

damaged by rain, but he was not aware as to who was the owner of the

land of the place of the occurrence and the canal. He found no damage

in  the  permanent  house  of  Fatema  Khatun  and  Abdul  Mannan.

According to him the occurrence took place due to blockage of water.

PW-2  Nurul  Islam  in  his  cross-examination  has  admitted  that  the

occurrence  took  place  about  200  meters  away  from  the  house  of

Fatema Khatun,  and it  was  near  the house of  Abdul  Mannan.  PW-1

Abdul Khalek has also vouched this fact and has stated that a rivulet is

on the eastern side of the house of informant. PW-2 Nurul Islam has

further clarified that a drain was constructed by informant and him on

their land some 10 years back but he could not tell the Dag number

and Patta number of the plot. He has further asserted that a “Tongi”

ghar was constructed by one Joymat Ali on that drain. The above facts

reveals  that  no  destruction  was  caused  in  the  permanent  house  of

informant Fatema Khatun. But it has admitted that two temporary shed

indeed existed on the drain which was damaged by rain and except

this  there  were  no  other  dwelling  houses  at  the  place  of  the

occurrence.  Thus, the prosecution case is hazy in respect of actual the

ownership and possession of the temporary shed at the place of the

occurrence and who owned or possessed that house or land. This belief

of mine further got reinvigorated because of several exaggeration in

the prosecution case. According to PW-2 Nurul Islam the fishery was 7

to 8 feet deep and brimming with water, and as such if the 3 years old

grandson had been thrown in that fishery he would not have survived.

Secondly,  as  per  PW-2  both  deceased  informant  Fatema  and  her
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grandson were thrown in the fishery but as per PW-1 Abdul Khalek only

the grandson was thrown by the accused persons in the fishery but he

was picked by Abdul Hamid, but this person is not cited as a witness in

this case. Thirdly, the I/O has not seized any damaged articles from the

house of informant to show that it was indeed damaged. According to

I/O the cause of occurrence was due to blockage of water.  

14. It has thus become luculent that the prosecution case is doubtful

regarding the damage caused to the permanent house of informant

Fatema Khatun, and as regards damage to her temporary shed, it has

come out that the same was destroyed by recurring rain. The fishery

whose boundary allegedly cut by the accused persons has not been

proved to be owned by informant because neither the witnesses nor

the  I/O  has  produced  any  document  to  show  who  was  its  owner.

Moreover, it has established by the I/O that the dispute was due to

blockage  of  water.  So,  I  am  of  the  irrefragable  opinion  that  the

prosecution  has  failed  to  establish  the  ingredient  of  offence  under

section 427 of the IPC against accused persons and as such the fourth

point for determination is decided in negative against the prosecution.

15. The  foregoing  discussion  shows  that  the  ownership  and

possession of the place of the occurrence is itself doubtful, for which it

cannot be said that the accused persons had committed trespassed it

and as a result the offence under section 447 of the IPC also stands not

proved against the accused persons. Since the offence under section

447/427 of the IPC stands not proved against the accused persons as

such their assembly cannot be termed as an unlawful assembly as per

third clause of section 141 of the IPC and consequently the base of the

prosecution case under section 147/148 of the IPC got shaken upto the

hilt. As a result, I hereby answered point No.(i), (ii) and (iii) in negative

against the prosecution.  

O R D E R

16. In  view  of  the  above  discussion,  I  hereby  hold  that  the

prosecution  has  failed  to  bring  home  the  charge  under  section

147/148/447/427 of the Indian Penal Code against accused person Md.
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Abdul Kadir, Md. Suleman Ali, Md. Samsuddin Ahmed, Md. Abdul Kalam

and Md. Mahar Ali alias Maharuddin and as such they are set at liberty

forthwith.

17. The bail-bonds of the accused persons shall remain  in force for a

further period of six months.

18. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 9th day of October, 2019.

(Shri Narayan Kuri)
        Chief Judicial Magistrate,
    Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Debashis Bhuyan, Stenographer

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Abdul Khalek (PW-1) 

Md. Nurul Islam (PW-2)

Md. Abdul Hasan (PW-3),

Md. Abdul Mannan (PW-4),

ASI Sunil Nath (PW-5) 

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Sketch map (Ext-2)

Charge-sheet (Ext-3)

WITNESSES FROM THE DEFENCE SIDE

Nil 

DEFENCE EXHIBITS

Nil   

               
                                                             (Shri Narayan Kuri)

                 Chief Judicial Magistrate,
                Lakhimpur, North Lakhimpur
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