
G.R. 2189/2014

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 2189/2014
Under section 417 of the Indian Penal Code

State of Assam
      -Vs-
Sri Binud Gogoi
S/O: Late Moneswar Gogoi 
R/O: Serapbhati Shantipur
P/S: North Lakhimpur
District: Lakhimpur, Assam

                                            ………Accused person

Date of offence explanation : 23.11.2016

Dates of recording evidence of PWs : 01.03.2017, 20.05.2017, 

                                                           22.09.2017, 07.12.2017 

Date of examination u/s 313, Cr.P.C. : 27.08.2019

Date of Argument : 11.09.2019

Date of judgment : 26.09.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Smti. Jyotika Devi, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The  factual  matrix  of  the  prosecution  is  that  on  03.11.2014

informant Sri Muhi Kanta Gogoi lodged an FIR with the Officer-in-charge

of the North Lakhimpur Police Station alleging that he had brought up

an orphan boy named Sri Tun Orang as his own son for the last 15

years  and  the  said  boy  had  gone  missing  from  the  evening  of

22.10.2014 and in that regard on 24.10.2014 he had filed a missing

complaint with the North Lakhimpur Police Station. At about 1:00 PM,

on 03.11.2014 said Tun Orang made a phone-call to him informing that

accused  Sri  Binud  Gogoi  cheated  him  by  deceiving  him  with  false
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words and conspiringly sold him to a person known to him (accused) at

Dhemaji.  So,  Sri  Tun Orang requested the informant to  recover  him

from the said place. Hence, the case. 

2. After  receiving  the  ejahar,  the  Officer-in-charge  of  North

Lakhimpur Police Station registered a case vide North Lakhimpur P.S.

Case No. 1189/2014, under section 417/365/370 of  the Indian Penal

Code  and  got  the  investigation  into  the  case  commenced.  The

investigating  officer,  after  completing  the  investigation,  submitted

charge-sheet  under  section  417  of  the  Indian  Penal  Code  against

accused person Sri Binud Gogoi to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 417 of the Indian Penal Code was taken as per section 190(1)

(b) of the Code of Criminal Procedure. The accused person entered his

appearance before the Court after receiving the summons. Copies were

furnished to the accused person as per provision contained in section

207  of the Code of Criminal Procedure. The particular of offence under

section  417  of  the  Indian  Penal  Code  when  being  read  over  and

explained the accused person, he pleaded not guilty and claimed to be

tried.

POINT FOR DETERMINATION:

4. The point which is required to be determined for a just decision

of this case is as follows:

(a)  Whether  accused person,  in  the evening time of  22.10.2014, at

Serapbhati Shantipur, under North Lakhimpur Police Station, cheated

Sri Tun Orang, by fraudulently (or dishonestly) inducing him to leave

the house of informant Sri Muhi Kanta Gogoi, and induced him to go to

a house  at  Dhemaji,  and  thereby committed  an  offence  punishable

under section 417 of the Indian Penal Code ?

5. During  the  trial  the  Prosecution  side  could  examine  4  (four)

witnesses namely Sri Mukti Kanta Gogoi (PW-1), Sri Tun Orang (PW-2),
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Sri Keshab Gogoi (PW-3), Sri Lakhinath Saikia (PW-4) and exhibited 2

(two)  documents  (Shown  in  the  Annexure  appended  below).  The

instant case has been pending for evidence of the investigating officer

(I/O) since 25.10.2017 but it is going to be two years that this case is

pending due to the non-examination of the I/O, which is a gross failure

on the part of the prosecution and has severely affected the right of

speedy  trial  to  the  accused  person  and  as  such  the  prosecution

evidence was closed without examining the I/O. The defence has cross-

examined prosecution  witnesses  and thereafter  all  the incriminating

materials surfaced in the evidence of the prosecution witnesses against

accused person was put to his explanation under section 313 of the

Code of Criminal Procedure. The defence plea was in completed denial.

6. I  have heard the final  argument of  both sides and thereupon

come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the point for discussion.

8. According  to  informant  PW-1  Sri  Mukti  Kanta  Gogoi,  has  had

brought  up  one  Tun  Orang  since  he  was  seven  years  old  as  his

deceased father handed his son to him due to his inability to raise him.

At the time of the occurrence his son was 18/19 years old. On 22.10.14

at about 6:00/7:00 PM Tun Orang had gone out of the house but did not

return  in  the  night.  He  searched  him  that  night  and  the  following

couple of days, but in vain. After three days, he lodged an information

at the police station regarding missing of Tun Orang. On 03.11.2014, he

received  a  phone  call  from  Tun  Orang  informing  that  he  had  been

calling from the house of his married daughter Smti. Lipikam Gogoi and

informed him that on the day of occurrence in the evening while he

had been walking on the road in front of their house the accused asked

him to  accompany  him on  his  motorcycle  and took  him away.  The

accused took him to Dhemaji and handed him over to a house there.
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He further  informed him that  about  11  (eleven)  days  thereafter  he

managed to flee away from that house and came to the house of his

daughter Smti. Lipika Gogoi. After receiving the said information from

Tun Orang, he immediately went to his daughter's house and brought

him from there. Thereafter, on 03.11.2014 he lodged an ejahar at the

police  station  in this  connection.  Ext-1  is  the ejahar,  Ext-1(1)  is  his

signature. In his cross-examination, he has stated that one Rudra Saikia

had written down the ejahar and he knows about of its content. In the

ejahar he has stated that Tun Orang was his adopted son but he has

not filed any document in support of adoption. He admitted to have not

mentioned in the ejahar that Tun Orang's father had given Tun Orang to

him for bringing him up after the death of his mother. According to him

Tun Orang is staying in his house neither as his son nor as his servant.

At the time of missing of Tun Orang, he had not informed at Johing

Police Outpost but had lodged an information at North Lakhimpur Police

Station. He had not filed any copy of that written information regarding

missing of Tun Orang with the ejahar lodged on 03.11.2014. He had

brought  Tun  Orang from his  daughter's  house himself,  not  with  the

assistance  of  police.  Tun  Orang  had  informed  him over  the  mobile

phone  of  his  daughter,  but  he  has  not  stated  this  fact  (i.e.  his

daughter's  mobile phone) in  the ejahar and also not mentioned the

mobile number in the ejahar. In the ejahar, he had not mentioned the

cause of delay in lodging the same. Tun Orang does not generally got

out with anybody. He had not gone to the house where the accused

had  handed  over  Tun  Orang.  After  the  lodging  of  the  ejahar  on

03.11.2014, he did not ask the accused why he had taken Tun Orang

with  him.  He  lodged the  ejahar  against  the  accused  only  on  being

informed about the occurrence by Tun Orang.  He had not seen Tun

Orang going with the accused.

9. PW-2  Sri  Tun  Orang,  victim,  has  stated  that  on  the  day  of

occurrence in the evening time while he was loitering on the road, the

accused Binod Gogoi met him and asked him to accompany him on his

motorcycle to go out for loitering and as such he went along with him.

Accused Binod Gogoi took him to a house in Dhemaji at about 10:00

Page 4 of 10



5

G.R. 2189/2014

PM. Binod Gogoi asked him to sit in that house and thereafter taking an

amount of Rs.500/- (rupees five hundred) from a person in that house

in his presence, he left the house stating him to wait there as he would

come from outside. But Binod Gogoi did not return. He slept in that

house on that night and on the following morning, he was made to

work by the persons living in that house. He was made to do watering

work in the vegetable  garden spreading around 2/3 Bighas  of  land.

After working there for a week, he fled away from there in the night

time and returned to Lakhimpur on foot at  11 AM and went to  the

house of  Muhi  Kanta  Gogoi  and informed about  the whole  incident.

Muhi Kanta Gogoi thereafter, lodged a case at the police station when

police examined him in connection with the occurrence. The police also

brought  him to  the  Court  where  he  gave  his  statement  before  the

Magistrate. Ext-2 is his statement given before the Magistrate. In his

cross-examination, he has stated that he had been living in the house

of Muhi Kanta Gogoi as his son since his infancy. Muhi Kanta Gogoi had

put him in school also, but he discontinued school after one month. He

could not remember the date and day on which Binod Gogoi had taken

him but he was taken at about 7:00 PM in the evening. He does not

know for what purpose Binud Gogoi had taken an amount of Rs. 500/-

from the person of  that house.  He fled away from that  house after

about 7 days and came from Dhemaji to Lakhimpur by running. He has

admitted to have taken one shirt and one pairs of pants with him while

going with Binud Gogoi and went along without informing the same to

Muhi Kanta Gogoi.  He had fled away from that house in Dhemaji at

about 2:00 AM in the night. 

10. PW-3 Sri Keshab Gogoi,  younger brother of the informant, has

stated that his brother Muhi Kanta Gogoi used to keep Tun Orang (PW-

2) as son in his house. One night the said boy named Tun Orang had

gone missing from the house of the informant who could not be traced

out  after  search.  After  about  two days,  the family  members  of  Tun

Orang came and charged the informant as to where that boy had gone

and then the informant lodged a case at Panigaon Police Station. After

a couple of days, that boy appeared at the house of the informant. On
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enquiry that boy revealed that he had gone away with the accused. He

heard that that boy was kept in Dhemaji where he was living in the

house of acquaintance of accused in Dhemaji after going away with the

accused. That boy told them that he came back from Dhemaji as he did

not like staying there.  In his cross-examination, he has stated that his

house  and  the  house  of  Muhi  Kanta  Gogoi  are  within  the  same

compound. Muhi Kanta Gogoi has one son and two daughters. Muhi

Kanta Gogoi was not sending Tun Orang to school. He was keeping Tun

Orang in his house as a domestic help. Tun Orang sometimes used to

consume liquor  and  keep  visiting  the  house  of  others  including  his

house. He had not personally seen the accused person taking away Tun

Orang. Muhi Kanta Gogoi had lodged an ejahar because of the pressure

by the family members of Tun Orang. The boy Tun Orang was missing

for about five days and reappeared voluntarily.

11. PW-4 Sri Lakhinath Saikia, an independent witness, has stated

that  the  occurrence  had  taken  place  about  three  years  ago  (from

07.12.2017). The police had come to their village and met him as he

was the VDP Secretary. From the police he came to know that a boy

named Tun Gogoi had gone missing from the house of informant Sri

Muhi Kanta Gogoi. The police asked him to show the house of Sri Muhi

Kanta  Gogoi  and Sri  Binud Gogoi.  He accordingly,  showed both the

houses  to  the  police.  Later,  he  came  to  know  that  the  boy  was

recovered. In his cross-examination, he has stated that the boy named

Tun used to live in the house of Sri Muhi Kanta Gogoi as his servant.

From the police only he had come to know that Tun had gone missing.

He does not know properly about the occurrence. The relation between

the accused and the informant was good earlier, but it is not good now.
  

APPRECIATION OF EVIDENCE

12. The content of Ext-1 FIR reveals that accused Binud Gogoi took

away his son PW-2 Tun Urang and sold him out to a person in Dhemaji.

The allegation against the accused person is that  in  the evening of

22.10.2014, he cheated Sri Tun Orang, by fraudulently (or dishonestly)
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inducing him to leave the house of informant Sri Muhi Kanta Gogoi, and

induced him to go to a house at Dhemaji.

13. According to victim PW-2 Sri Tun Orang, in the evening of the

day of  occurrence  while  he  was  loitering  on  the  road,  the  accused

Binod  Gogoi  met  him  and  asked  him  to  accompany  him  on  his

motorcycle to go out for loitering and as such he went along with him

taking along a shirt and a pair of pants and thereupon both of them

reached a house in Dhemaji at 10 PM. Accused Binod Gogoi asked him

to wait and took an amount of Rs.500/- (rupees five hundred) from a

person in that house in his presence, and left the house for good. From

next morning the, he was made to work in the vegetable garden of the

persons where he left by accused. After working there for a week, he

fled away from that house in the night time and returned to Lakhimpur

on foot  at  11 AM and went to  the house of  Muhi  Kanta Gogoi  and

informed him about the whole incident.  He was not aware for what

purpose Binud Gogoi had taken an amount of Rs. 500/- from the person

of that house. 

14. But the version of PW-1 Muhi Kanta Gogoi is that after Tun Orang

went missing, on 3.11.2014 he received a phone call from Tun Orang

stating that he was in the house of Muhi Kanta’s daughter after being

fled from the house where accused had kept him after taking away.

Having received the information he went to the house of his daughter

and brought back Tun Orang in his house.

15. Thus, PW-2 Tun Orang has stated to have come on its own to the

house of PW-1 Muhi Kanta Gogoi after being fled away from the house

where he was kept by accused. On the other hand PW-1 Muhi Kanta

Gogoi  has stated that Tun Orang had gone to his daughter’s house

wherefrom he brought by PW-2 Tun Orang. This is a clear contradiction

in  the  version  of  PW-1  and  2.  Further,  none  of  the  prosecution

witnesses had seen accused taking Tun Orang (PW-2) at the time of the

occurrence,  it  was at the version of PW-2 Tun Orang that the entire

case rest. PW-2 Tun Orang in his version has stated that accused had

accompanied him just for loitering, but he has asserted to have taken a
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shirt and a pants while going. It means he had the knowledge as to the

fact  that  he  would  be  going  for  a  stay  somewhere.  When  the

occurrence took place PW-2 Tun Orang was a major as such use of

forcible  inducement  cannot  be  readily  presumed.  Now  on  what

condition  PW-2  Tun  Orang  was  made  to  stay  in  the  house  of  the

unknown person of  Dhemaji  has not  be cleared by the prosecution.

Further, that unknown person has not been cited as a witness by the

prosecution. According to PW-3 Keshab Gogoi, brother of informant, the

cause of return of PW-2 Tun Orang was his disliking to stay in the house

of that unknown person.

16. In the instant case the status of PW-2 Tun Orang is relevant. In

the Ext-1 FIR informant identified Tun Orang as his adopted son but in

evidence he has brought up Tun Orang since his childhood but he is

neither his son nor servant. But PW-2 Tun Orang has introduced PW-1

Muhi Kanta Gogoi  as like his elder brother.  PW-3 Keshab Gogoi,  the

brother of PW-1 and PW-4 VDP Secretary Lakhinath Saikia have stated

that Tun Orang used to stay in the house of PW-1 as his domestic help.

It means that Tun Orang despite having his parent used to loiter here

and there and used to work as domestic help in the house of PW-1 Muhi

Kanta Gogoi, and not as his adopted son. So, the entire prosecution

case rest on the credibility of PW-2 Tun Orang. 

17. According  to  Tun  Orang,  he  just  went  out  with  accused  for

loitering purpose but he was kept in the house of an unknown person in

Dhemaji. Now whether accused kept him there by applying deception

or he had voluntarily stayed there would have been cleared had that

unknown person of Dhemaji would have been made a witness. There

exists a contradiction in the version of PW-1 and 2 about the recovery

of  PW-2 Tun  Orang.  According  to  PW-3  Tun  Gogoi  had  the  habit  of

loitering the house of others and that the FIR was lodged by PW-1 only

due to the pressure of the family of PW-2. Thus, the above discussion

does  not  provide  unimpeached evidence  to  show that  accused  had

applied any deception upon accused for his going to Dhemaji, or that

he had indeed took accused in Dhemaji. For, the aforesaid reason I am

of the conclusive opinion that the prosecution has failed to bring home
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the charge under section 417 of the IPC against the accused and as

such the point of determination is answered in negative.

O R D E R

18. In  view of  the  above  discussion,  I  hereby  acquit  accused  Sri

Binud Gogoi  from the charge under section 417 of  the Indian Penal

Code and as such he is set at liberty forthwith.  Considering the facts

and circumstances of the case, the bail bond of the acquitted accused

person shall remain valid for a further period of six months. 

19. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 26th day of September, 2019.

         (Shri Narayan Kuri)
Chief Judicial Magistrate,   

               Lakhimpur, North Lakhimpur

Dictated & corrected by me-  

 

  (Shri Narayan Kuri)  
 Chief Judicial Magistrate, 
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer  

                 Contd. ………….. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Muhi Kanta Gogoi (PW-1) 

Sri Tun Orang (PW-2)

Sri Keshab Gogoi (PW-3) 

Sri Lakhinath Saikia (PW-4)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Statement of victim Sri Tun Orang recorded u/s 164, Cr.P.C (Ext-2)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                        (Shri Narayan Kuri)
                       Chief Judicial Magistrate,

                      Lakhimpur, North Lakhimpur
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