
G.R. 321/2013

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 321/2013
Under section 447/427 of the Indian Penal Code

State of Assam
      -Vs-

Sri Chandra Hazarika
S/O: Late Ghaneswar Hazarika 
R/O: Gagaldubi
P/S: Boginadi
District: Lakhimpur, Assam

                                            ………Accused person

Date of offence explanation : 16.11.2017

Dates of recording evidence of PWs : 15.03.2018, 03.05.2018, 

                                                            24.07.2018, 04.07.2019, 

   25.07.2019, 22.08.2019, 

   09.09.2019 

Date of examination u/s 313, Cr.P.C. :  25.03.2019

Date of Argument :  25.09.2019

Date of judgment :  25.09.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Manik Chandra Hazarika, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The  factual  matrix  of  the  prosecution  is  that  on  02.03.2013

informant Sri Girindra Arundhara, the then District Agricultural Officer,

Lakhimpur, lodged an FIR with the Officer-in-charge of Boginadi Police

Station  alleging  some  people  had  illegally  encroached  their

Page 1 of 10



2

G.R. 321/2013

departmental land at Boginadi Agricultural Farming Corporation and on

that  day some people had operated the cultivable land by using heavy

machinery without any prior permission from him.  Hence, the case. 

2. On receipt of the ejahar, the Officer-in-charge of Boginadi Police

Station registered a case vide Boginadi P.S. Case No. 24/2013, under

section 447/427 of the Indian Penal Code and got the investigation into

the case commenced. The investigating officer,  after completing the

investigation,  submitted  charge-sheet  under  section  447/427  of  the

Indian Penal Code against accused persons Sri  Monoj Kumar Hajong

and Sri Chandra Hazarika to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 447/427 of  the Indian Penal  Code was taken as  per section

190(1)(b),  Cr.P.C.  Accused  Sri  Chandra  Hazarika  entered  his

appearance before the Court after receiving the summons. But accused

Sri Monoj Kumar Hajong in spite of receipt of summons did not appear

before this Court and as such NBWA and P& A was issued against him

and vide order dated 07.08.2017 this case was split up against accused

Sri Chandra Hazarika and copies were furnished to him as per provision

contained in section 207, Cr.P.C. The particular of offence under section

447/427 of the Indian Penal Code when being read over and explained

the accused person he pleaded not guilty and claimed to be tried.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether accused person Sri Chandra Hazarika along with another

accused Sri Monoj Kumar Hajong, on or before 02.03.2013, at village

Gagaldubi, under Boginadi Police Station, committed criminal trespass

by  entering  into  the  compound  of  Boginadi  Agricultural  Farming

Corporation,  which is  a  Government land,  with intent  to  commit  an
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offence, and thereby committed an offence punishable under section

447 of the Indian Penal Code?

(b) Whether accused person Sri Chandra Hazarika along with another

accused Sri Monoj Kumar Hajong, on or before 02.03.2013, at village

Gagaldubi,  under  Boginadi  Police  Station,  committed  mischief  by

digging the land of Boginadi Agricultural Farming Corporation by means

of JCB, which is a Government land, without any permission from the

concerned  authority,  and  thereby  committed  an  offence  punishable

under section 427 of the Indian Penal Code?

5. During  the  trial  the  Prosecution  side  could  examine  8  (eight)

witnesses  namely  Sri  Girindra  Arundhara  (PW-1),  Sri  Heron  Kumar

Hajong (PW-2), Md. Arif Hussain (PW-3), Sri Biman Mukharjee (PW-4),

Sri Jayanta Sonowal (PW-5), Sri Jiten Sonowal (PW-6), Sri Naba Mili (pW-

7) and Sri Siba Ram Borah (PW-8).  The prosecution has also exhibited

6  (six)  documents  (Shown  in  the  Annexure  appended  below).  The

defence has cross-examined prosecution witnesses and thereafter all

the incriminating materials surfaced in the evidence of the prosecution

witnesses against  accused person was  put to  his explanation under

section 313, Cr.P.C. The defence plea was in completed denial. 

6. I  have heard the final  argument of  both sides and thereupon

come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. Since a common thread of facts runs through both the points as

such both the points are taken together for discussion for the sake of

convenience. 

8. PW-1  Sri  Girindra  Arundhara,  informant,  has  stated  that  the

incident took place on 2nd March, 2013 and, at that point of time, he

was  working  as  the  District  Agriculture  Officer,  North  Lakhimpur.
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According to him, at Boginadi, on a land measuring 1508 bighas their

department had a Farming Corporation, namely, Boginadi Agricultural

Farming  Corporation.  He  was  informed  by  the  Circle  Officer  that

someone was digging on the said land of the Corporation with the help

of the JCB. As such, he sent some agents to inquire into the matter and

they reported him that the fact informed to him by the Circle Officer

was true and as such he lodged the ejahar in Boginadi Police Station.

Ext-1 is the ejahar wherein Ext-1(1) is his signature.  He also sent a

letter to the Circle Officer for seeking identification of Dag Number of

the  land  of  the  Farming  Corporation.  Ext-2  is  the said  letter.  In  his

cross-examination, he has stated that he does not know the persons

who had encroached the land.  In  the First  Information  Report  (FIR),

there  was  no mention  of  the  description  and boundary  of  the  land

encroached and he does not have any personal knowledge of the case

lodged. 

9. PW-2 Sri Heron Kumar Hajong, PW-4 Sri Biman Mukarjee, PW-5

Sri  Jayanta  Sonowal  and  PW-6  Sri  Jiten  Sonowal  are  of  the  similar

version that they do not know anything about this case. 

10. PW-3 Md. Arif Hussain, an independent witness, has stated that

the incident took place about 4/5 years ago (form 24.06.2018) in the

fishery near the Boginadi bridge. The accused person called him along

with other persons to dig a fishery in the place of occurrence and as

such they dug on the same for the first day but on the second day

while they were digging, the Officer-in-charge of Boginadi Police Station

came to that place and asked them as to why they were digging that

land as it belonged to the Government. Thereafter, they stopped their

said work and after that he along with Bikash Lahon and Manoj Kumar

Hajong went to the house of the accused person but they did not meet

him. They met one of the family members of the accused who told

them that the said land is a Miyadi land and they have 'Patta' of the

said  land in  their  names.  After  that  they returned and went  to  the
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police  station  and is  not  aware  of  latter  happenings.  Their  JCB was

seized by the police.  They were given contract  to  construct  railway

track by Sardar Company. Ext-2 is the seizure list and Ext-2(1) is his

signature. Ext-3 is another seizure list and Ext-3(1) is his signature. In

his cross-examination, he has stated that the person who told them to

dig  land  did  not  contact  him  directly  but  with  their  owner,  Biman

Mukarjee  who  is  a  PWD  contractor.  He  does  not  know  the  four

boundaries, Dag No. and Patta No. of the said land. No documents were

shown to him that the land was the land of Agricultural Department. He

stated before the police  that  he does not know anything about  the

incident. The accused person did not tell them that the land on which

they were digging was their land.   

11. PW-7 Sri Naba Mili, an independent witness, has stated that on

the occurrence near Boginadi Bazar the accused had been digging on

his own land by engaging JCB. 

12. PW-8 Sri Siba Ram Borah, Investigating Officer, has stated that

during  the  course  of  investigation,  he  proceeded  to  the  place  of

occurrence and inspected the same and prepared a rough sketch map

of the place of occurrence and seized a JCB vehicle and a PVC wire

from the place of the occurrence. Ext-3 seizure list pertaining to seizure

of JCB vehicle and Ext-3(2) is  his signature.  Ext-7 is  the seizure list

pertaining to seizure of PVC wire and Ext-7(1) is his signature. He also

examined  the  witnesses  found  at  and  around  the  place  of  the

occurrence.  Thereafter, he brought the JCB vehicle and its driver to the

police station. Ext-4 is the sketch map of the place of the occurrence

wherein  Ext-4(1)  is  his  signature.  The  driver  of  the  JCB  vehicle  i.e.

accused Monoj Kumar Hajong was interrogated and finding sufficient

materials against him, he arrested him and allowed him to go on bail

as the registered sections are bailable. Thereafter, he handed over the

seized JCB vehicle on the zimma of its registered owner. Ext-5 is the

zimma  wherein  Ext-5(1)  is  his  signature.  He  searched  for  another
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accused Chandra Hazarika, but could not find him. Thereafter, on his

transfer,  he  handed  over  the  case  diary  to  the  Officer-in-charge  of

Boginadi Police Station but subsequently SI Miraj Doley on completion

of  investigation,  submitted  charge-sheet  against  accused  Chandra

Hazarika and Monoj Kumar Hajong under section 447/427 of the Indian

Penal Code. Ext-6 is the charge-sheet wherein Ext-6(1) is the signature

of SI Miraj Doley with which he is familiar. In his cross-examination, he

has stated that in  the FIR the date of  occurrence,  the name of  the

accused, and the description of the land, including its boundary is not

mentioned. In the ejahar,  there is no mention about the substantive

loss. As the land belongs to Agricultural Department as such he had

not examined staff of revenue department. Accused Chandra Hazarika

had lodged a  case  with  the  State  Police  Accountability  Commission

(SPAC) against him with an allegation that police had harassed him and

on this an enquiry was held by the SPAC and he was also summoned. 

APPRECIATION OF EVIDENCE

13. According to informant PW-1 Sri Girindra Arundhara, at the time

of the occurrence somebody had been carrying out digging activity on

a land measuring 1508 bighas in which their department had a Farming

Corporation, namely, Boginadi Agricultural Farming Corporation. Upon

getting the information from the Circle Officer, Kadam Circle he got the

matter enquired through his agent, and as such lodged Ext-1 Ejahar. He

also sent a letter to the Circle Officer for seeking identification of Dag

Number of the land of the Farming Corporation. But he has confirmed

to have not known the persons who had encroached the land. In the

First Information Report (FIR), there was no mention of the description

and  boundary  of  the  land  encroached  and  he  does  not  have  any

personal knowledge of the case lodged. 

14. PW-7 Naba Mili had seen accused digging soil from his own near

Boginadi Bazar by employing JCB. PW-3 Md. Arif Hussain, has stated
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that at the time of the occurrence the accused person called him along

with other persons to dig a fishery in the place of occurrence and while

they  were  digging,  the  Officer-in-charge  of  Boginadi  Police  Station

came to that place and prohibited them from doing and stated that it

was a Government land. But according to him, the family members of

the accused told them it was their Miyadi land and they had 'Patta' of

the said land in their names. He has further clarified that the person

who told them to dig the land did not contact him directly but through

their owner, Biman Mukarjee (PW-4) who is a PWD contractor. He does

not know the four boundaries, Dag No. and Patta No. of the said land.

No  documents  were  shown  to  him  that  the  land  was  the  land  of

Agricultural Department. 

15. PW-8 Sri Siba Ram Borah, Investigating Officer, has stated that

during the course of investigation, he has stated that in the FIR the

date of occurrence, the name of the accused, and the description of

the land, including its boundary is not mentioned. As the land belongs

to  Agricultural  Department  as  such  he  had  not  examined  staff  of

revenue department. He admitted that accused Chandra Hazarika had

lodged a case with the State Police Accountability Commission (SPAC)

against him with an allegation that police had harassed him for which

an enquiry was held by the SPAC in which he was also summoned.

16. So the deposition of informant PW-1 Girindra Arandhara shows

that  he got  an information  that  in  the land of  Boginadi  Agricultural

Farming  Corporation  somebody  had  been  carrying  out  digging

activities, as such he informed the matter to the police and also wrote

a letter to the Circle Officer seeking identification of Dag Number of the

land of the Farming Corporation. It means that the Dag Number and

the area of the Corporation had not been well demarcated. PW-8 I/O

has  also  admitted  to  have  not  examined  any  staff  of  revenue

department. The FIR also does not mention about the boundary of the

said land along with its mutation particular. The evidence of PW-7 Naba

Page 7 of 10



8

G.R. 321/2013

Mili and PW-3 Md. Arif Hussain shows that indeed accused had carried

out some digging activity at a place which he claimed as his own. So,

the moot question to be enquired in the instant case as to whether the

place of the occurrence where the digging activity was going on was

the  land  of  the  accused or  of  the  Agricultural  Department,  but  the

prosecution has failed to prove that this land belonged to Agricultural

department. Mere oral assertion by PW-1 Girindra Arandhara that the

land belonged to the Agricultural Department did not make it the land

of that department. Since, this crucial fact of possession of the land by

Agricultural  Department  remained  unproved  as  such  I  am  of  the

conclusive opinion that the prosecution has failed to establish the fact

that the accused had trespassed upon it.  Consequently, I  am of the

conclusive opinion that the offence under section 447 IPC stands not

proved against accused and as a result the first point for determination

decided in negative against the prosecution.

17. Since,  the prosecution  has  failed to prove the ownership  and

possession of Agricultural Department over the place of the occurrence

as such it cannot be said the digging activities carried out by accused

had caused loss or damage to the informant,  and consequently the

offence under section 427 IPC also stands not proved against accused.

The second point for determination is also decided in negative against

the prosecution.

O R D E R

18. In  view of  the  above  discussion,  I  hereby  acquit  accused  Sri

Chandra Hazarika from the accusations under section 447/427 India

Penal Code and as such he is set at liberty forthwith. Considering the

facts and circumstances of  the case,  the bail  bond of the acquitted

accused person shall remain valid for a further period of six months.
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19. The seized articles and documents be disposed of in due course

as per law.

20. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 25th day of September, 2019. 

                   (Shri Narayan Kuri)
Chief Judicial Magistrate,   

                Lakhimpur, North Lakhimpur          

Dictated & corrected by me-  

  (Shri Narayan Kuri)  
 Chief Judicial Magistrate, 
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer

Contd. ………….. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Girindra Arundhara (PW-1)

Sri Heron Kumar Hajong (PW-2) 

Md. Arif Hussain (PW-3) 

Sri Biman Mukharjee (PW-4)

Sri Jayanta Sonowal (PW-5)

Sri Jiten Sonowal (PW-6)

Sri Naba Mili (PW-7)

Sri Siba Ram Borah (PW-8)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Letter sent to Circle Officer by the informant (Ext-2)

Seizure list (Ext-3)

Sketch-map (Ext-4)

Zimma nama (Ext-5)

Charge-sheet (Ext-6)

Seizure list (Ext-7)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                        (Shri Narayan Kuri)
                       Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
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