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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 1402/2016
Under section 448/354 of the Indian Penal Code 

State of Assam
        -Vs-

Sri Bhaity Das alias Sabharam Das
S/O: Late Kanekeswar Das
R/O: Duwarpur
P/S: Panigaon
District: Lakhimpur, Assam

                                                                     .…….. Accused person

Date of framing charge : 09.08.2016

Dates of recording evidence of PWs : 27.02.2017, 23.11.2017,

  12.03.2019, 05.07.2019

Statement u/s 313, Cr.P.C. recorded on : 08.08.2019

Date of argument : 17.09.2019

Date of judgment : 30.09.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Jiten Borah, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The gist of the prosecution case is that on 09.06.2016 informant

Smti.  Purabi  Das lodged an ejahar  with  the Officer-in-Charge of  the

Panigaon Police Station alleging that on 08.06.2016 she had gone to

the house of her ‘bhindow’ (brother-in-law) Sri Jan Das of their same

village and at about 11:15 PM, taking advantage of absence of male

member, accused Sri Bhaity Das, pretending to meet her brother-in-

law, entered the house by pushing the tin door. She told the accused

that her ‘bhindow’ was not present at home, but he picked up her three

months old baby from her lap and keeping the said baby on the bed,
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got hold of her and felled her on the bed and tried to commit rape on

her. Hearing cries, her elder sister Bulu Das came running from the

adjacent room and tried to catch the accused, but he fled away from

there. Hence, the case.

2. After  receiving  the  ejahar,  the  Officer-in-charge  of  Panigaon

Police Station, registered a case vide Panigaon P.S Case No. 60/2016

under  section  448/376/511  of  the  Indian  Penal  Code  and  got  the

investigation  into  the  case  commenced.  During  the  course  of

investigation,  the  investigating  officer  arrested  the  accused  and

produced him before this  court  and thereafter  he was remanded to

judicial  custody.  The  Hon’ble  Sessions  Judge,  Lakhimpur,  North

Lakhimpur, vide order dated 30.06.2016 passed in Criminal Misc. Case

No. 127/2016 granted bail  to the accused person.  The investigating

officer,  after  completing  the  investigation,  submitted  charge-sheet

under section 354 of the Indian Penal Code against accused person Sri

Bhaity Das alias Sabharam Das to stand trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 354 of the Indian Penal Code was taken as per section 190(1)

(b) of the Code of Criminal Procedure. Necessary copies were furnished

to  the  accused person  as  per  section  207  of  the  Code  of  Criminal

Procedure  after  his  appearance  before  the  Court.  Considering  the

materials on record and hearing both the sides, charge under section

448/354 of the Indian Penal Code was framed in writing against the

accused person. The particulars of charge was read over and explained

to the accused person to which he pleaded not guilty and claimed to be

tried.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

Page 2 of 13



G.R. 1402/2016

3

(i) Whether the accused person, at about 11:15 PM, on 08.06.2016,

at village Duwarpar under Panigaon Police Station, committed criminal

house-trespass by entering into the house of Sri Jan Das, the brother-in-

law  of  informant  Smti.  Purabi  Das,  the  house  which  was  used  for

human  dwelling,  with  intent  to  commit  an  offence,  and  thereby

committed an offence punishable under section 448 of the Indian Penal

Code?

(ii) Whether the accused person, at about 11:15 PM, on 08.06.2016,

at village Duwarpar under Panigaon Police Station, assaulted or used

criminal  force  to  the  victim woman/informant,  namely,  Smti.  Purabi

Das,  intending  to  outrage  her  modesty,  and  thereby committed  an

offence punishable under section 354 of the Indian Penal Code?

5. During the trial, the prosecution examined as many as 7 (seven)

witnesses, namely, Smti. Purabi Das (PW-1), Smti. Bulu Das (PW-2), Sri

Tikhira Das (PW-3), Sri Khireswar Das (PW-4), Sri Dharmendra Das (PW-

5), Smti. Puto Das (PW-6), ASI Dambaru Dutta (PW-7) and exhibited 3

(three) documents (Shown in the Annexure appended below). After the

closure of the prosecution evidence the accused person was examined

under section 313 of the Code of Criminal Procedure wherein he denied

the incriminating circumstances against him from the evidence of the

witnesses and declined to adduce evidence in his defence.

6. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREFOR:

7. Since a common thread of facts runs through both the points as

such both theses points are taken together for discussion for the sake

of convenience of discussion. 

8. Informant-cum-victim PW-1 Smti. Purabi Das has stated that at

on  8.6.16  she  and her  husband had come from Naharlagun  to  the

house  of  her  elder  sister-in-law  named  Smti.  Bulu  Das  situated  at
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Kamarkata Duwarpar under Panigaon Police Station. In that night her

husband  and  'bhindow'  (husband  of  her  sister-in-law)  had  gone  to

watch 'bhowna'  (play)  at  Amtola Duwarpar  when she and her  elder

sister-in-law was at home. At about 10:30 PM the accused came to the

house  of  her  elder  sister-in-law  Smti  Bulu  Das  searching  for  her

husband and 'bhindow' and told the accused that they had gone to see

'bhowna' and thereafter she went to the kitchen. The accused entered

the house by pushing  the door while she was feeding milk to her three

months  old  female  child  and  removing  the  child  from  her  lap  and

keeping her on the bed, the accused got hold of her body. She shouted

and called her sister-in-law who came immediately but the accused fled

away  from  the  house.  Her  husband  and  'bhindow'  returned  from

'bhowna' in the following morning whereupon she informed the matter

to them and thereafter lodged Ext.1 Ejahar at the police station. In her

cross-examination, she has stated that she had lodged the ejahar and

has denied  the suggestions given by the defence side that accused

had filed a case against her father-in-law alleging that alleging he had

stolen a cow from the house of accused.

9. PW-2  Smti.  Bulu  Das  has  stated  that  on  the  day  of  the

occurrence her brother Dharmendra Das had come to her house from

his  workplace  at  Naharlagun.  There  was  a  'bhouna'  (Play)  in  their

village  on  that  night,  so  her  husband  Jan  Das  and  her  brother

Dharmendra Das went to see 'bhouna'. Smti. Purabi Das, the wife of

her brother, was in her house and she was sleeping on the bed with her

child and she was working in the kitchen. At that point of time, the

accused entered their house by opening the door which had just been

shut by her without putting up the lock/hook. While she was working in

the kitchen, she heard the scream of Smti. Purabi Das as 'O Baidow'

(Oh! Elder sister!) and as such she rushed from the kitchen towards

Smti. Purabi Das and saw that accused Bhaity Das had been forcibly

embracing Smti. Purabi Das and her child was crying. On seeing her,

the accused fled away from her house. On the same night Smti. Purabi

Das and her brother Dharmendra Das went to the police station and
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lodged an ejahar. In her cross-examination, she has stated that they

usually go to bed at about 10:00 PM. According to her the ‘bhouna’ was

going at Amtola village which place is far away from their house and

the Tempo fare for single direction is Rs. 30/- (rupees thirty). She had

admitted that  there was a ‘bichar’  (meeting)  in  their  village on the

allegation that her father had stolen the cow of the accused. 

10. PW-3 Sri Tikhira Das has stated that in the month of “Bhadow” at

night  the  occurrence  had  taken  place  in  the  house  of  Jan  Das.  On

hearing hue and cry from the house of Jan Das, he went to his house.

On the following morning,  he heard that  thief  had entered into the

house of Jan Das. On that night,  the police asked his name and he

accordingly, told his name to the police. In his cross-examination, he

has stated that he does not know what had happened in the house of

Jan Das. He also does not know if the father of Smti. Bulu Das had

stolen the cow of the accused. 

11. PW-4 Sri Khireswar Das has stated that the occurrence had taken

place in the night in the house of Jan Das. Seeing the police coming to

the house of Jan Das, he also went there to see what had happened

there. He heard that thief named Bhaity Das had entered the house of

Jan Das. In his cross-examination, he has stated that he did not say the

name of the accused before the police. 

12. PW-5 Sri  Dharmendra Das,  has  stated that  on 08.06.2016 he

along with his wife Purabi Das and three children came to the house of

his elder sister Smti Bulu Das from his workplace at Naharlagun.  After

having dinner in the house of his elder sister, at about 10 PM he and

his  bother-in-law Jan Das went out to see 'bhouna' which was going on

at Amtola. On the following morning, at about 9:00 AM he returned

from 'bhouna' when his wife informed him that last night about half an

hour after they had left for 'bhouna', the accused came to his sister's

house searching for Jan Das and his sister told him that Jan Das was

not  at  home. Thereafter,  his  sister  went  to  the kitchen for washing

utensils but accused did not go from the house of his sister and was
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sitting on the chair. At that time, his younger child (three months old)

was crying for which his wife went towards his child for giving milk. As

his wife was feeding milk to his child, at that point of time the accused

separated  his  child  from  his  wife  and  tried  to  rape  her  but  she

screamed as 'O baidow' (Oh! Sister!) and then his sister came running

towards his wife and saw the accused was above his wife, and seeing

his sister the accused had fled away. Thereafter, he along with his wife

and children went to the police station and lodged an ejahar.  In his

cross-examination, he has denied all the suggestions put to him by the

defence counsel. 

13. PW-6 Smti. Puto Das has stated that one day police visited the

house of Purabi Das and accordingly she went there and came to know

that Purabi lodged a case against Bhaity Das.

14. PW-7 ASI Dambaru Dutta has stated that during the course of

investigation he examined the informant/victim, visited the place of the

occurrence and prepared a sketch map of the place of the occurrence,

arrested the accused and forwarded him to the Hon'ble Court and on

completion of his preliminary investigation he submitted the case diary

to the then O/C of Panigaon P.S SI Utpal Sarmah who submitted charge

sheet against the accused person under section 448/354 of the Indian

Penal Code. Ext-2 is the sketch-map of the place of the occurrence and

Ext-3 is the charge-sheet. In his cross-examination, he has stated that

in the ejahar there in no mention on which date it was filed. In the

ejahar,  the  informant  has  stated  that  the  occurrence  took  place  at

10:30 PM. Witness Purabi Das had told him that the occurrence took

place at 11:00 PM. In the ejahar, the informant had not mentioned that

when the accused came to her house at that time her husband and

‘bhindow’  had  gone  to  see  ‘bhouna’.  In  the  sketch-map,  he  has

admittedly  shown  in  the  north-south  direction  the  houses  of  Hem

Chandra Das and Pakhila Das, but he has not cited them as witnesses

in this case as he did not find them.  
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APPRECIATION OF EVIDENCE

15. The  facts  narrated  in  the  Ext.1  Ejahar  reflects  that  informant

Smti. Purabi Das (PW-1) came to the house of her husband’s sister Smti

Bulu Das (PW-2) in the night of 08.06.2016 for stay with her husband

and children. In that night her husband and brother-in-law Jan Das had

gone to watch  a  “Bhowna” when accused Bhaity  Das  entered their

house at 11.15 PM on ostentation of searching for her brother-in-law

and  seeing  absence  of  male  member  an  opportune  moment,  the

accused  removed  the  three  months  old  baby  from  the   lap  of

informant, and felling her on the bed, he tried to commit rape on her

and when Smti Bulu Das (PW-2) came there on hearing commotion, but

the accused slipped away from that place.

16. Thus,  the  content  of  the  FIR  as  well  as  the  evidence  of  the

prosecution witnesses have clearly established the fact that at the time

of the occurrence PW-1 Purabi Das (PW-1) and Smti Bulumoni Das (PW-

2) were only present at home and their husbands were not present.

17. PW-6 Smti. Puto Das only knows that Purabi (PW-1) had lodged a

case against accused Bhaity Das but she did not divulge any other fact.

PW-3 Sri  Tikhira  Das  has  at  the night  of  the  occurrence,  hearing  a

commotion in the house of Jan Das i.e. husband of PW-2 Bulu Das, he

had gone to his (Jaan Das) house but on the following morning, he

heard that thief had entered the house of Jan Das. PW-4 Sri Khireswar

Das on the other hand heard that thief named Bhaity Das had entered

the house of Jan Das but he did not say the name of the accused to the

police. PW-5 Sri Dharmendra Das, husband of victim Purabi (PW-1) has

corroborated her version that on the night of the occurrence he and Jan

Das had gone to see 'bhouna' keeping his wife Purabi in the house of

his elder sister Bulu Das, and returned home on the following morning

at 9 AM and came to know of the incident as narrated by his wife PW-1

Purabi Das. Thereafter, he taking his wife went to the police station and

lodged the FIR. In nutshell, PW-3 Tikhira Das and PW-4 Khireswar Das

although had come to the place of the occurrence i.e. the house of PW-
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2 Bulu Das Das, in the night but they have come to know that thief had

entered the house of informant and according to PW-4 Khireswar Das

the name of the thief is accused Bhaity Das. PW-5 Dharmeswar Das

came to know of the occurrence on the following morning on his arrival

from watching Bhaona. Thus, the above evidence proves the fact that

something had happened in the night of the occurrence in the House of

PW-2 Bulu Das and in that occurrence accused Bhaity Das had some

involvement.

18. Since, it has become luculent that at the time of the occurrence

only PW-1 Purabi Das and PW-2 Smti Bulu Das were only present at

home as such it has become essential to appreciate their evidence on

record.  The  version  of  PW-1  Purabi  Das  and  PW-2  Bulu  Das  are

corroborative  to  the  fact  that  at  the  time  of  the  occurrence  their

husbands had gone to the watch Bhaowna at a distant village leaving

them at home, and a few minute of their departure accused Bhaity Das

had entered their house in search of their husband. According to PW-1

Purabi Das the accused came to their house at about 10:30 PM in that

night.  Initially  accused  had  interaction  with  PW-2  Bulu  Das  who

informed the accused that her husband had gone to watch Bhowna and

saying  this  she  went  inside  the  kitchen.  PW-2  Smti  Bulu  Das  have

corroborated these facts too. In the next, PW-1 has stated that when

Bulu Das went to kitchen the accused did not leave their house and

instead  entered  the  room  where  she  was  breast-feeding  her  three

months old daughter, and taking the child from her lap accused got

hold of her body. She shouted for which her sister-in-law Bulu Das (PW-

2) came immediately but the accused fled away from the house. PW-2

Smti. Bulu Das has also supported this fact when she has stated to

have heard the scream of Smti. Purabi Das (PW-1) and rushed from the

kitchen towards Smti. Purabi Das and saw that accused Bhaity Das had

been forcibly embracing Smti. Purabi Das and her child was crying. On

seeing her, the accused fled away from her house. Thus, the evidence

of PW-1 Purabi Das and PW-2 Smti Bulu Das shows that the sequence
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of events narrated by both of them has exact corroboration and their

evidence are cogent on material particulars.

19. However,  the defence side in order to salvage their  case has

pointed out following lacunas in prosecution story-

(i)  The time of  the occurrence is  at  variance in  the FIR and in  the

evidence. Whereas in the FIR the time of the occurrence has shown as

11.15 PM but PW-1 has in her evidence has stated it to have taken

place at 10.30 PM.

(ii) The informant side has a previous grudge as her father-in-law had

an allegation of committing of theft of the cow of accused, for which a

village arbitration took place.

(iii) There is contradiction in the prosecution version as regards time of

reporting the offence to the police, as some witnesses have stated that

the police came in the night of the occurrence and some have stated

that police was reported on the following morning. 

20. It is indeed a fact that in the FIR the time of the occurrence is

shown as 11.15 PM but in the evidence it has mentioned as 10.30 PM

and the  variance  is  of  just  45  minutes.  Since,  we  are  dealing  with

human  memory  as  such  a  forty-five  minute  variance  in  mentioning

time, in my reasonable opinion is not such a grave contradiction that

the entire  prosecution story to  be disbelieved.  Further,  The defence

side has tried to allude previous grudge of PW-1 and PW-2 against him.

PW-2 Smti Bulu Das indeed has admitted the fact that her father had

an  allegation  of  stealing  the  cow  of  accused  for  which  a  village

arbitration took place. But, the defence side is totally silent as to when

the occurrence had taken placed and what was the outcome of that

village arbitration.  Moreover,  the manner in  which the accused had

entered the house of the informant and the manner in which he was

treated by PW-2 Bulu Das, on that night does not in any way shows

that  they  had  any  bitterness  in  relation.  It  rather  shows  that  he
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frequents their home as a good neighbour. So, I do not have semblance

of suspicion that informant had any previous grudge against accused.

21. Last but not the least, PW-2 Smti Bulu Das has stated that the

police was informed on the night  of  the occurrence itself  and PW-3

Tikhira Das has stated to have been asked name by police on the night

of the occurrence. But PW-1 Purabi Das, has admitted to have reported

the  matter  on  the  following  morning  after  arrival  of  her  husband.

Further,  in  the  Ext.1  Ejahar  the  date  of  lodging  the  ejahar  is  not

mentioned but  the  seal  of  the Officer-in-Charge  of  the  Panigaon PS

shows it to have been received on 9.6.2016. PW-6 Putu Das has stated

that at about 12 O’clock on the next day police came to the house of

informant. The evidence of I/O PW-7 ASI Dambaru Dutta shows that on

the following day he has initiated the investigation. As such, despite

the contradiction regarding the reporting of the incident to the police, I

am  of  the  reasonable  opinion  that  these  contradictions  are  small

aberration  in  the  overall  convincing  prosecution  case  and  in  the

absence of any tinge of ill motive on the part of the informant.

22. The omega of the foregoing discussion solidifies my belief on the

fact that at the time of the occurrence accused Bhaity Das had entered

the house of PW-2 Smti Bulu Das and used criminal force upon PW-1

Smti Purabi Das and as such the offence under section 354 of the IPC

stands  proved  against  accused  Bhaity  and  consequently  he  stands

convicted.  The  second  point  for  determination  thus  answered  in

affirmative in favour of the prosecution.

23. Since, it has proved in evidence that the accused entered the

house of Bulu Das with an intention to committing an offence as such,

the  ingredient  of  offence  under  section  448  of  the  IPC  also  stands

proved against the accused and accordingly he stands convicted under

section 448 of the IPC. Accordingly, the first point of determination is

decided in affirmative in favour of the prosecution. 
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DISCUSSION ON RELEASE OF CONVICT ON PROBATION:

24. It  has  proved  in  evidence  that  Convict  Bhaity  Das  alias

Sabharam had entered the house of Bulu Das while her husband was

not present at home and after coming to know of this fact, he used this

vantage opportunity to fulfill his ill-desire and committed a sexual act

upon  victim  Purabi  Das,  and  thereby  outraged  her  modesty.  The

manner in which the convict had effected the occurrence shows that he

has scant respect for the woman’s right and dignity. For this reason, I

hereby decline to give the benefit of probation to convicts under the

provisions of the Probation of Offenders Act, 1958.

SENTENCE HEARING:

25. Heard the convict  Bhaity Das alias Sabharam on the question of

sentence under section 248(2) of the Cr.P.C in which he has stated that

he is the sole bread-winner of his family comprising his wife, two son

and one daughter. He has implored not to sent him jail  because his

incarceration will cause suffering to his children.

26. I  have extended my anxious consideration to the submissions

made by the convict to salvage the rigour of his probable punishment

and has also assessed the nature and gravity of the offence and its

impact on the society at large. As such considering all the above facts

and all the mitigating factors, I hereby pass the following sentence to

convict.  

O R D E R

27. In  view  of  the  aforesaid  discussion,  I  hereby  hold  accused

Bhaity Das alias Sabharam guilty of the offence under section 448/354

of the Indian Penal Code and accordingly he is convicted under section

448/354 of the Indian Penal Code. Convict  Bhaity Das alias Sabharam

is sentenced as follows:
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(a) Under  section  448  of  the  IPC:   to  undergo  rigorous

imprisonment for a period of 6 (six) months and also to pay fine

of Rs.1,000/- (Rupees one thousand only) and in default to suffer

rigorous imprisonment for a further period of 30 (thirty) days.

(b) Under  section  354  of  the  IPC:  to  undergo  rigorous

imprisonment for a period of 1(one) year and also to pay fine of

Rs.1,000/- (Rupees one thousand only) and in default to suffer

rigorous imprisonment for a further period of 30 (thirty) days.

28. Both the sentence shall run concurrently. The period of detention

undergone  by  the  accused  shall  be  set  off  from  the  substantive

punishment.  The fine amount if  so  realized be paid  to  Victim Smti.

Purabi Das in full as compensation under section 357 of the Code of

Criminal Procedure. 

29. Convict Bhaity Das alias Sabharam is taken into custody.

30. A  copy  of  the  judgment  be  furnished  free  of  cost  to  convict

person.

31. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 30th  day of September, 2019. 
                                                                

          (Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:

Narayan Chetri, Stenographer                           …...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Smti. Purabi Das (PW-1)

Smti. Bulu Das (PW-2)

Sri Tikhira Das (PW-3)

Sri Khireswar Das (PW-4)

Sri Dharmendra Das (PW-5)

Smti. Puto Das (PW-6)

ASI Dambaru Dutta (PW-7)

PROSECUTION EXHIBIT

Ejahar (Ext-1) 

Sketch map (Ext-2)

Charge-sheet (Ext-3)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                         
(Shri Narayan Kuri)

                   Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur
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