
G.R. 2400/2016

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 2400/2016
Under section 498-A/323 of the Indian Penal Code 

State of Assam
       -Vs-
Sri Jitu Dutta
S/O: Sri Ananda Dutta
R/O: Khakhan Bori, Gendhali
P/S: North Lakhimpur
District: Lakhimpur, Assam

                                                                              .…….. Accused person

Date of framing charge : 11.09.2017

Dates of recording evidence of PWs : 15.03.2018, 14.06.2018, 

  22.10.2018, 26.12.2018, 

  11.02.2019, 29.04.2019,  

  31.05.2019, 10.07.2019

Statement u/s 313, Cr.P.C. recorded on : 02.08.2019

Date of argument : 03.09.2019

Date of judgment : 16.09.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Biman Borah, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. This case has arisen out of an ejahar lodged on 18.09.2016 by

informant Smti. Pronali Dutta (Gogoi) with the In-charge of Nowboicha

Police  Outpost  under  North  Lakhimpur  Police  Station wherein  it  has

alleged that accused person Sri Jitu Dutta married her about sixteen

years ago and she started her conjugal life with him and out of their
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wedlock three female child were born to them. After two years of their

marriage the accused person started torturing her physically as well as

mentally  on  demand  of  money  and  property  as  dowry  and

subsequently as she could not fulfill the dowry demands,  at about 9:00

PM on 11.09.2016, the accused person tied her with rope and tried to

set  her  ablaze  by  pouring  kerosene  oil  on  her  body  but  as  her

daughters raised hue and cry the neighbouring people came there and

saved her from the clutches of the accused person. Hence, the case.

2. The  In-charge  of  Nowboicha Police  Outpost,  on receipt  of  the

ejahar, effected a G.D. Entry vide Nowboicha O.P. G.D. Entry No. 303

dated 18.09.2016 and forwarded the ejahar to the Officer-in-charge of

North Lakhimpur Police Station to register a case under proper section

of  law.  After  receiving  the  ejahar,  the  Officer-in-charge  of  North

Lakhimpur  Police  Station  registered  a  case  being  North  Lakhimpur

Police Station Case No. 945/2016 under section 498-A/307 of the Indian

Penal Code R/W Section 4 of the Dowry (Prohibition) Act and got the

investigation  into  the  case  commenced.  During  the  course  of

investigation, the investigating officer, arrested accused Sri Jitu Dutta

and forwarded him before  the Court  and thereafter  he was  sent  to

judicial  custody.  Thereafter,  vide order  dated  02.11.2016,  passed in

Criminal Misc. Case No. 228/2016, the Hon'ble Sessions Judge allowed

the  accused  person  to  go  on  bail.  The  investigating  officer,  after

completing  the  investigation,  submitted  charge-sheet  under  section

498-A/323 of  the Indian Penal  Code against  accused person  Sri  Jitu

Dutta to stand trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 498-A/323 of the Indian Penal Code was taken as per section

190(1)(b),  Cr.P.C.  Necessary  copies  were  furnished  to  the  accused

person  as  per  section  207,  Cr.P.C.  after  his  appearance  before  the

Court. After considering the materials on record and hearing both the

sides, charge under section 498-A/323 of the Indian Penal Code was

framed in writing against the accused person.  The charge was read
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over and explained to the accused person to which he pleaded not

guilty and claimed to be tried.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(i) Whether the accused person being the husband of informant-cum-

victim Smti.  Pronali  Dutta,  at  village  Khakon  Bori  (Gendhali),  under

North Lakhimpur Police Station, since after two years of her marriage

subjected her to cruelty and tortured her physically and mentally on

demand of money and property as dowry and subsequently at about

9:00  PM,  on  11.09.2016,  tied  her  with  rope  and  assaulted  her

physically, and thereby committed an offence punishable under section

498-A of the Indian Penal Code ?

(ii) Whether the accused person, at about 9:00 PM, on 11.09.2016, at

village Khakon Bori (Gendhali), under North Lakhimpur Police Station,

voluntarily  caused  hurt  to  informant-cum-victim Smti.  Pronali  Dutta,

and thereby committed an offence punishable under section 323 of the

Indian Penal Code ?

5. During the trial, the prosecution examined as many as 7 (seven)

witnesses,  namely,  Smti.  Pronali  Dutta  (PW-1),  Sri  Nayanjyoti  Gogoi

(PW-2),  Sri  Netra Gohain (PW-3), Smti. Manjil  Dutta (PW-4), Sri  Bipul

Dutta (PW-5), ASI Tarun Chetry (PW-6), Dr. Chitrangada Saikia (PW-7)

and exhibited 5 (five) documents (Shown in the Annexure appended

below).  After  the  closure  of  the  prosecution  evidence  the  accused

person was examined under section 313, Cr.P.C. wherein he denied the

incriminating materials put to him from the evidence of the witnesses

and declined to adduce evidence in his defence.

6. I have heard the Argument of both sides and thereupon come to

the following finding:
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DISCUSSION, DECISION AND REASONS THEREOF:

7. Before moving forward with the discussion let’s peruse evidence

of the witnesses making short shrift.

8. PW-1 Smti. Pronali Dutta, informant-cum-victim, has deposed in

her evidence that she married accused in April, 2001 and out of their

wedlock three daughters born to her and their ages were 15 years, 8

years and 2½ years respectively. According to her, she had a peaceful

matrimonial life for the initial 3-4 years but  thereafter, quarrels started

taking  place  between her  and the  accused  even on  trivial  matters.

Accused did not allow her to go to her mother's house. When she was

two months pregnant for her second issue, one evening her husband

was in intoxicated state and she objected her husband’s going to a

marriage ceremony in their village on that day, for which her husband

physically  assaulted  her  and  upon locking  the  door  from inside,  he

poured kerosene oil on his own body as well as on her body. His parents

shouted  from  outside  and  asked  him  to  come  out  of  the  room  by

setting her on fire. But on that day her husband could not set her on

fire as she shouted loudly and her uncle and aunt who had come from

Punjab also shouted from outside. Often, the accused used to torture

her physically and mentally. Sometimes he used to throw 'dao' at her in

anger and sometimes used to throw axe at her. He also used to forcibly

lay her on the ground and assaulted her with the backside of the 'dao'

on her neck and back. If she managed to free herself from him, her

husband  used  to  get  hold  of  her  elder  daughter  and  assault  her

physically. Once, after the birth of her second daughter, her husband

worked in Arunachal Pradesh for 2-3 years and used to come to house

in the interval of 2 or 3 days. Having come from Arunachal Pradesh, he

used to physically assault her on trivial matters. Her husband used to

receive phone calls  even during late night and whenever she asked

him who was making the phone calls to him in the night, he used to

assault her physically. Later, she came to know that her husband was

having illicit relationship with one woman named Niju Basumatary of

Na-khagori gaon. Whenever she used to charge him with his affair with
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Niju Basumatary, her husband used to assault her physically. One day,

in February 2015, her husband compelled her to call Niju Basumatary

over  phone to  their  house.  Accordingly,  out  of  fear  of  assault,  she

called Niju Basumatary in their house by making a phone call to her. On

the arrival  of  Niju Basumatary,  her husband entered into their room

with Niju Basumatary and bolted it  from inside and stayed there till

1.30  AM  in  the  night  and  thereafter  Niju  Basumatary  went  away.

Whenever she asked her husband about  the reason for  his keeping

illicit  relationship  with  Niju  Basumatary,  he  used  to  say  that  Niju

Basumatary helped him by giving money. He always used to taunt her

by saying that she had not brought any dowry article from her father's

house. One morning, in the year 2016, when her third daughter was

about six months of age, her husband came home after catching fish

and  without  any  reason  assaulted  on  her  back  with  the  'dao'

horizontally and she fell down. When his father came to rescue her,

accused rebuked his father by asking him whether she was his father’s

wife and he pushed aside his father out of the veranda. Thereafter, her

husband got hold of her third daughter by her neck and by hanging her

up said that what is the use of so many daughters when there is no

son.  She  and  her  mother-in-law  pleaded  the  accused  to  spare  her

daughter.  Then her husband assaulted her  with a wooden stick.  On

19.09.2016,  at  about  9:30  PM,  they  all  were  sleeping  after  having

dinner when two customers had come to the grocery shop run by her in

the house of accused and then she delivered them articles through the

grills of their house without opening the same and went back to sleep.

After about 15-20 minutes, her husband suddenly started shouting that

the house was burning for which she came out of the room with her

younger  daughter,  but  she  did  not  see  any  fire  in  the  house  and

instead accused charged her that she was going to set the house on

fire. On denial of the allegation, her husband pulled her from inside the

room to the veranda and made her sit on a chair and assaulted her

very badly with his hands and legs. Then her husband told her that she

had gone mad for which she was speaking nonsense and as such he

tied her with a rope with the trunk of mango tree and assaulted very

badly and threatened to set her on fire by putting kerosene oil on her.
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As his parents asked accused not to assault  her in such a way and

since her daughters were also crying, he untied her and dragged her

inside the room. Fearing that her husband would kill her, she left the

house of accused taking along her younger daughter and came to her

mother's  house.  That  was the first  instance  when she came to  her

mother's house after marriage. On the following morning, she lodged

an ejahar at Nowboicha Police Outpost. Ext-1 is the ejahar and Ext. 1(1)

is  her signature.  The police took her to  Nowboicha Hospital  for  her

medical  examination  and treatment.  There  was  big  swelling  on  her

eyes due to fist  blow given on her face by her husband.  Later  she

treated  herself  at  the  Chaboti  Hospital.  Since  after  coming  to  her

mother's house, she has been staying there. Her two elder daughters

had also come to her mother's house after her husband was arrested.

Thereafter,  when  the  accused  was  released  from  jail,  he  took  her

middle daughter when she was returning from the school. At present

her first daughter and third daughter have been staying with her.

9. In  cross-examination,  PW-1  has  admitted  that  on  18.9.2016

accused had come to her mother’s house and then on being informed

by someone police came and took away her husband whereupon she

lodged Ext-1 ejahar at the Nowboicha O.P. She has also specified to

have not mentioned in Ext-1 FIR,  the amount of money or property

demanded by accused; and the date of torture meted out to her by

accused. She admitted to have not mentioned in Ext-1 ejahar about

her husband’s alleged paramour Niju Basumatary. She has denied the

defence suggestion that she did not tell the relevant facts to the police

at the time of investigation.

10. PW-2 Nayanjyoti Gogoi is the younger brother of informant PW-1

Pronali Dutta and has corroborated the fact that accused did not allow

his sister to come to their house and to keep any contact with them for

long 16 years after marriage. But her elder sister used to inform them

through  others  that  the  accused  demanded money,  ornaments  and

vehicles from her but they could not fulfill the demand of accused and

asked his sister to bear with the torture and to stay in the house of
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accused. The neighbor of accused used to inform him that the accused

and his family members used to assault his sister by disrobing her and

by tying her along with a tree. He has also learnt that family members

of the accused tried to set his sister on fire by pouring kerosene oil on

her. Some 1½ or 2 years ago, one night about 2 AM his sister came to

his  house  taking  along  her  2  years  old  youngest  daughter  with

bleeding  injuries  in  her  body  and  with  swollen  eyes.  Her  hair  was

untidy and her head had injuries. On being asked, his sister explained

that accused and his mother tied her with a tree and poured kerosene

oil on her and accused tried to set her on fire, but the accused could

not light the match stick when she fled away somehow. On that very

night they informed the local people and took his sister to Nowboicha

Police Outpost but prior to that accused lodged a case at Nowboicha

Police Outpost. His sister was given treatment at Nowboicha Hospital

and Chaboti Hospital. After about 1½ months from his sister’s coming

to their house, the accused entered in a second marriage. His sister

was now living with them with her eldest and youngest daughter. In

cross-examination he could not name the neighbor of the accused from

whom he came to know of the atrocities committed to his sister by

accused. He admitted that the ejahar was lodged on 18.9.2016 and

that on 17.9.2016 when there was Biswakarma Puja in their house, the

accused came to their house taking his eldest daughter and second

daughter.  He  has  also  admitted  that  the  accused  has  been  paying

monthly maintenance of Rs. 4000/- to his sister.

11. PW-3  Sri  Netra  Gohain,  the  VDP  Secretary  has  deposed  that

informant Pronali Dutta has been living in the house of her mother with

her eldest and youngest daughter whereas the second daughter has

been  staying  with  the  accused.  According  to  him  on  11.9.2016

informant separated from accused and went to her mother’s house,

and  later  he  came  to  know  that  both  of  them  had  a  quarrel.  On

13.9.2016 when he was sitting in the house of the father of Pronali

Dutta  accused  came  there  and  handed  over  Rs.  5000/-  to  her  for

meeting  the  expenses  of  dress  and  books  of  her  daughters.  On

17.09.2016 there was Biswa Karma Puja in the house of the father of
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informant and he was also present and accused had also participated

in the Puja celebration but on 18.9.16 he came to know that Pronali

Dutta  informing  the  police  got  the  accused  nabbed.  In  cross-

examination  he  has  admitted  that  he  had  seen  congenial  relation

between both the parties and that both of them stayed at Arunachal

Pradesh for a long period as accused used to work there. He explained

that  on  18.09.2016 when accused  came to  take  back  his  wife,  the

brother of informant had assaulted his and informed the police.  

12. PW-4 Smti Manjil Dutta is the younger sister of informant Pronali

and she has averred that due to difference between the informant and

the accused, the informant had gone to her parental home and started

staying there with her two daughters.  According to her one day,  at

about 10 PM the house of accused caught fire for which the parents of

the accused and the villagers raised hue and cry. In cross-examination,

she has stated that as per her assessment, the relation between both

the parties were quite normal. She has further clarified that at the time

when the house of accused was on fire she over-heard the accused

telling the villagers at that time that it was Pronali  who had set the

dwelling house in fire.

13. PW-5 Bipul Dutta is the brother-in-law of PW-1 Pronali Dutta has

heard that accused and Pronali had a fight but he was not aware of its

reason; and that after the fight Pronali  Dutta had gone away to her

mother’s house and when accused Jitu Dutta went to bring back his

wife, he was sent to the jail. In cross-examination he has stated that on

the night of the occurrence the house of accused was set on fire and

when he  along  with  villagers  had  been  busy  in  dousing  the  flame,

accused told them it was his wife who had set the fire.

14. Investigating Officer (I/O) PW-6 ASI Tarun Chetry has deposed

that on 18.09.2016 the In-Charge of the Nowboicha O.P. received an

ejahar from Pronali  Dutta and forwarded the same to the Officer-in-

Charge  of  the  North-Lakhimpur  P.S  for  registering  a  case  and

meanwhile he was entrusted the charge of preliminary investigation.
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Upon taking charge of the investigation he recorded the statement of

informant  Pronali  Dutta  and  sent  her  for  medical  treatment  at  the

Nowboicha CHC and thereupon visited  the  place  of  the  occurrence,

prepared  Ext-3  rough  sketch-map  of  the  place  of  the  occurrence,

examined witnesses. On 18.09.2015 one VDP personnel informed him

that  they  had  apprehended  the  accused  person  and  as  such  he

reached to the VDP when the VDP handed over the accused to him. He

arrested  the  accused  and  forwarded  him  to  the  Court,  and  after

completion of his preliminary investigation has handed over the case

diary to SI Hem Ch. Boro who later on submitted Ext-4 Charge sheet

under section 498-A/323 of the Indian Penal Code against the accused.

In cross-examination he has admitted that after arresting accused Jitu

Dutta  he  was  sent  for  medical  examination  which  reflects  that  he

sustained  injuries  but  he  could  not  say  how the  accused  sustained

those injuries. He has further stated that the occurrence took place on

11.09.2016 but the FIR was lodged on 18.09.16 but the cause of delay

has not been mentioned in the FIR or in the statement given to him.

APPRECIATION OF EVIDENCE

15. As  per  Ext-1  FIR  the  accused  and  informant  married  some

sixteen  years  back  from  18.09.2016  and  that  after  two  years  of

marriage she was being tortured for demand of money and property as

dowry and eventually on 11.09.2016 at 9:00 PM she was tied with a

rope around a tree and tried to set her ablaze by pouring kerosene oil

in her person by accused.

16. But PW-1 in her evidence has stated that on 19.9.16 at 9.30 PM

she delivered some items to the customers of her grocery shop and

after about 15 or 20 minutes accused started shouting that their house

had  fire,  so  she  came  out  of  the  house  but  did  not  find  any  fire,

whereupon accused pulled her to the verandah and making her sit on a

chair assaulted her badly in her hands and legs, and told her if she had

gone mad as she had been talking non-sense. Accused tied her with

mango tree and threatened to set her on fire by putting kerosene oil. It
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means as narrated in the FIR that accused tried to set her in fire is not

true.  There  exist  a  vast  span  of  difference  between  “trying”  and

”threatening”  to  do  something.  Further,  the  occurrence  dated

19.09.2016 was not also related to any dowry matter but for burning of

house of accused. PW-4 Smti Manjil Dutta, sister of informant and PW-5

Bipul  Dutta,  brother-in-law had also stated  that  on the night  of  the

occurrence a fire broke out in the house of accused and it was been

gossiped by the gathering that it was informant who had set the house

in fire.  PW-4 Smti  Manjil  Dutta,  sister of  informant has categorically

admitted that as per her assessment the relation between both the

parties were normal. From the above facts, it may be conjectured that

on the night of the occurrence a fire broke out in the house of accused

for which everybody was blaming the informant.

17. Further PW-3 Netra Gohain, the VDP members has seen accused

in the house of victim’s father on 13.09.2016 and on 17.09.2016. This

fact  has  also  been supported  by PW-2 Nayanjyoti  Gogoi,  brother  of

victim and victim PW-1 as well, although there is a variation of just one

day in the version of PW-1. It means even after the alleged occurrence,

the accused came twice in the house of informant’s parent and as per

PW-3, he had once paid Rs. 5000/- to the victim for the expenses of

dress and books of his daughters. But from the evidence of I/O (PW-5),

PW-1 Pronali Dutta and her brother PW-2 Nayanjyoti Gogoi it was on

17.09.2016 that somebody called the police and accused was arrested.

It means since 11.09.2016 to 17.09.2016 the informant did not lodge

any ejahar against the accused, and there is neither any explanation

for such delay nor there is any evidence to explain the fact as to why

the delay was caused and what prompted the informant to lodge the

case on 18.09.2016 given the fact that on 17.09.2016 accused came to

the house of the father of informant and participated in celebration of

Biswakarma Puja. As per PW-2 accused had also lodged a case against

them on the same night at Naoboicha OP. The I/O has admitted that at

the time of arrest accused had injuries in his person, but he was not

aware  of  the  cause  of  injury.  Since  it  has  established  that  on

17.09.2016  accused  came  to  celebrate  the  Biswakarma  Puja  in  his
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father-in-law’s house then what prompted the victim to lodge a case on

the night of 17.09.2016 has remained mysterious fact. The injury in the

person  of  accused  at  the  time of  arrest  of  accused  also  left  many

question answered. The above facts creates a doubt in the prosecution

version.

18. It  has  been asserted  by  PW-1 and 2 that  PW-1 Pronali  never

visited her parent’s house after marriage. PW-2 heard that his sister

was being tortured by accused in her matrimonial house but he could

not say from whom he came to know of it, as such he is just a hearsay

evidence, and without examination of the source of his knowledge, the

evidence of PW-2 becomes impuissant. PW-3 Netrajyoti Gohain heard

about some altercation between accused and informant. PW-4 Manjil

Dutta,  the  sister  of  the  informant  has  made  a  comment  that  the

relation  between  both  the  parties  were  normal.  So,  none  of  the

prosecution  witnesses  have  supported  the  version  of  PW-1  Pronali

Dutta’s version. In fact PW-1 Pronali Dutta in her evidence has narrated

a saga of atrocities committed to her within a span of around fourteen

years  including  alleging  an  illicit  relation  of  accused  with  one  Niju

Basumatary.  The above narration  of  facts  appears  to  me just  some

omnibus  statement,  without  any  definite  base  because  these  facts

neither mentioned in the Ext-1 FIR nor in the statement given to the

I/O.

19. According  to  the  I/O,  he  got  the  informant  examined  by  the

medical officer after getting the FIR i.e. post 18.9.2016 but Ext-5 Injury

Certificate and the asseveration of PW-7 Medical officer shows that she

was examined on 12.09.2016 under police escort and found swelling

and congestion of bilateral eye only and no other external injury. But as

per PW-1 she was been beaten up mercilessly on 11.09.2016 and had

bleeding injuries in her person as per PW-2 Nayanjyoti Gogoi. Thus, the

version  of  PW-1 stands  contradictory  to  the  version  of  I/O.  Another

doubt has crop  up in prosecution story on the fact  that  victim was

examined on 12.09.2016 but she lodged case on 18.09.2016 and after
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lodging of the FIR she was again been medically examined but that

report is missing from the prosecution case.  

20. For the foretasted reasons, I am of the considered opinion that

the prosecution has failed to bring home the charge under section 498-

A/323 IPC against the accused person and as such both the points of

determination are answered in negative.

O R D E R

21. In view of the above discussion, I hereby acquit accused Sri  Jitu

Dutta  from the charge under section  498-A/323 of  the Indian  Penal

Code and as such he is set at liberty forthwith. The bail-bond of the

acquitted  accused  shall  remain  in  force  for  a  further  period  of  six

months. 

22. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 16th day of September, 2019. 

                                                                    (Shri Narayan Kuri)
    Chief Judicial Magistrate,

    Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

   (Shri Narayan Kuri)
Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:

Narayan Chetri, Stenographer

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Smti. Pronali Dutta (PW-1)

Sri Nayanjyoti Gogoi (PW-2)

Sri Netra Gohain (PW-3)

Smti. Manjil Dutta (PW-4)

Sri Bipul Dutta (PW-5)

ASI Tarun Chetry (PW-6) 

Dr. Chitrangada Saikia (PW-7) 

PROSECUTION EXHIBIT

Ejahar (Ext-1) 

Extract Copy of the G.D. Entry (Ext-2)

Sketch map (Ext-3)

Charge-sheet (Ext-4)

Injury Certificate (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

      (Shri Narayan Kuri)
    Chief Judicial Magistrate,
  Lakhimpur, North Lakhimpur
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