
G.R. 2475/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR,
NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 2475/2015
Under section 279/304-A of the Indian Penal Code

State of Assam

                    -Vs-

 Sri Mridul Baruah
S/O: Sri Nava Kumar Baruah
R/O: Ujalpur
P/S: North Lakhimpur
District: Lakhimpur, Assam           

                                       
............... Accused person

Date of offence explanation : 12.05.2016

Dates of recording evidence : 25.07.2016, 20.04.2017, 

  18.11.2017, 03.03.2018,

  22.06.2018, 04.02.2019, 

  05.07.2019 

Date of recording of statement u/s 313, Cr.P.C: 16.08.2019

Date of argument  : 02.09.2019

Date of judgment  : 19.09.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Ananda Dutta, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. The  factual  matrix  of  the  Prosecution  case  in  brief  is  that  on

01.12.2015  one  Md.  Ikbal  Hussain  lodged  an  ejahar  with  the  Officer-in-

Charge, Boginadi Police Station, wherein it has alleged that at about 4:30 PM

on 20.11.2015 his daughter Miss Alchema Begum (aged about 7½ years)

had gone to the house of her grandmother situated at Kakai Behara Basti

and while she was playing along with her friends in the courtyard of her
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maternal  uncle,  at  that  time,  the  driver  of  the  Maruti  Van  bearing

registration  no.  AS-07-H-2271,  coming from southern  direction   i.e.  from

Silanibari sides towards Lakhimpur side in a rash and negligent manner, hit

his daughter on the 'pucca' road of Kakai Rajgarh as a result she sustained

grievous  injuries  on  her  person.  Immediately,  his  injured  daughter  was

shifted  to  North  Lakhimpur  Civil  Hospital  and  considering  her  serious

condition she was referred to GMCH, Guwahati, but on the way to Guwahati

she succumbed to her injuries. There was delay in lodging the ejahar as the

informant was busy in performing the last rituals of his deceased daughter.

Hence, the case.

2. After receiving the FIR, the Officer-in-Charge of Boginadi Police Station

registered a case vide Boginadi  Police Station Case No.  139/2015, under

section 279/304-A of the Indian Penal Code. The investigation in this case

was carried out, and after the completion of investigation, the investigating

officer submitted charge-sheet under section 279/304-A of the Indian Penal

Code against accused person Sri Mridul Baruah to stand trial in the Court.

3. On  receipt  of  the  charge-sheet,  cognizance  of  the  offence  under

section 279/304-A of the Indian Penal Code was taken as per section 190(1)

(b), Cr.P.C. After the appearance of the accused person before the Court,

copies were furnished to him as per section 207 Cr.P.C. The particulars of the

offence under section 279/304-A of the Indian Penal Code were explained to

the accused person to which he pleaded not guilty and claimed to face the

trial.

POINTS FOR DETERMINATION :

4. The points which are required to be determined for a just decision of

this case are as follows:

(a) Whether the accused person, at about 4:30 PM, on 20.11.2015, at Kakai

Behara  Basti,  under  Boginadi  Police  Station,  drove  a  Maruti  Van  bearing

registration no.  AS-07-H-2271, on the public road in a manner so rash or

negligent as to endanger human life, or to be likely to cause hurt or injury to
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any  other  person,  and  thereby  committed  an  offence  punishable  under

section 279 of the Indian Penal Code ?

(a) Whether the accused person, at about 4:30 PM, on 20.11.2015, at Kakai

Behara Basti, under Boginadi Police Station, caused the death of Alchema

Begum, daughter of informant Md. Ikbal Hussain by driving Maruti vehicle

bearing registration no.  AS-07-H-2271, on the public road,  in  a rash and

negligent  manner,  not  amounting  to  culpable  homicide,  and  thereby

committed an offence punishable under section 304-A, IPC ?

5.      During  the  trial  the  Prosecution  side  could  altogether  examine  7

(seven) witnesses, namely, Md. Iqbal Hussain (PW-1), Md. Joynal Ali (PW-2),

Sri Bipul Saikia (PW-3), Md. Sahid Ali (PW-4), Dr. Diganta Dutta (PW-5), Md.

Kamal  Ali  (PW-6),  Sri  Dambaru  Dutta  (PW-7)  and  exhibited  8  (eight)

documents (Shown in the Annexure appended below). The defence side has

cross-examined  prosecution  witnesses.  On  closure  of  the  prosecution

witnesses  all  the  incriminating  materials  surfaced  thereon  against  the

accused  person  were  put  to  his  explanation  under  section  313  Code  of

Criminal Procedure. The defence plea was in complete denial. I have heard

the Argument of both sides and thereupon come to the following finding:  

DISCUSSION, DECISIONS AND REASONS THEREOF :

6. Let me, first of all, re-produce herein below the gist of the testimonies

of the witnesses examined by the prosecution in this case.

7. PW-5 Dr. Diganta Dutta, Medical Officer, has stated that on 21.11.15

he had performed post mortem examination on the dead body of Alchema

Begum, aged 8 years, daughter of Ikbal Hussain, resident of Ward No. 2,

Nakari, P.S: North Lakhimpur and found multiple grazes over left shoulder,

chest  wall,  left  anterior  superior  iliac  spine,  left  ankle and left  knee and

there was contusion over left  fronto temporo parietal  lobes of  the brain.

There is also splenic contusion with haemoperitoneum. The injuries were

ante mortem in nature and as per his opinion the person died following head

injury aggravated by splenic contusion with haemoperitoneum  due to shock
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and hemorrhage. Ext-2 is the post mortem report wherein Ext-2(1) is his

signature. 

8. Thus, the death of Alchema Begum was caused due to head injury

and splenic contusion. Now let me see if accused had any role in causing

death of her.

9. PW-1 Md. Iqbal Hussain, informant, has stated that at about 4:00-5:00

PM on 20.11.2015 while his daughter Alchema Begum was playing in the

house of her grandmother, a Maruti Van coming from the Kakai side broke

the  bamboo  fencing  and  after  dashing  against  the  banana  trees  hit  his

daughter and dashed against a tree. Thereafter, his injured daughter was

shifted to Saboti Hospital where she succumbed to her injuries and the said

offending vehicle was driven by the accused. He had further stated that the

accused  drove  the  offending  vehicle  in  negligent  manner  for  which  the

accident occurrence.  According to him, the accused had caused the said

accident in order to fulfill his old grudge. In his cross-examination, he has

stated  that  in  the  ejahar  he  has  not  mentioned  about  the  breaking  of

bamboo fencing, and hitting against the banana trees as the same was not

written down by him. In the ejahar as well as in the statement before the

police, he had not stated that the accused out of old grudge had caused the

accident.  He  knows  that  his  daughter  expired  in  North  Lakhimpur  Civil

Hospital. In the ejahar he has not stated that he was present at the place of

occurrence.   

10. PW-2 Md. Joynal Ali, one of the friends of the accused, has stated that

he heard that a vehicle knocked down a person at Tiniali of their village as a

result of which that person died. In his cross-examination, he has stated that

he does not know who had died in the accident and whose vehicle had done

the accident.  

11. PW-3 Sri Bipul Saikia, an independent witness, has stated that on the

day of occurrence he had gone to a saloon at Behara Basti for trimming his

hair and while he was waiting outside the saloon, he heard of a hue and cry

from some distance. He heard the people shouting that accident had taken

place. He immediately rushed to the spot and saw a Maruti Van standing in
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between bushes on the side of the road and the accused was inside on the

driving seat of the van in unconscious state. He has further stated that he

heard from the people that the said Maruti Van had hit a small girl. But he

did not see that girl on the spot as she had already been taken away from

there  and  had  already  died  as  a  result  of  the  accident.  In  his  cross-

examination, he has stated that he did not witness the occurrence nor did

he know, how the occurrence had taken place. He has confirmed that the

road of Behara Basti was not in good condition for which no one can drive

vehicle  speedily  on  that  road.  He  could  not  say  for  whose  fault  the

occurrence had taken place. 

12. PW-4 Md. Sahid Ali, an independent witness, has stated that a motor

vehicle accident had taken place on the road of Behara Basti. Later on, he

came to the spot to see the vehicle which had met with the accident. The

police took his signature on a piece of paper. Ext-2 is the paper on which the

police had taken his signature wherein Ext-2(1) is his signature. 

13. PW-6 Md. Kamal Ali, an independent witness, has stated that at the

time of the occurrence he was present in his shop situated near the Tiniali of

Behara Basti  when a Maruti Van was coming from the Kakai Rajgarh side

towards  North  Lakhimpur  in  a  high  speed.  Thereafter,  hearing  a  sound

'Dhoom' (Bang!) he went near the place of occurrence and saw that a Maruti

Van was at halt there after dashing against a tree and a girl named Muskan

Begum, aged about 7 years was lying by the side of the road in unconscious

state for which they sent Muskan Begum to the hospital but on the way to

Guwahati  she  died.  He  has  further  stated  that  the  accused  was  in

unconscious state after consuming liquor and he came out of the offending

vehicle in an unbalanced state.  In  her cross-examination,  she has stated

that from inside his shop he heard of a sound from the road. He had seen

that Muskan and a girl were standing by the side of the road but he did not

know from where they had come. He only saw that while a girl was standing

on the road the vehicle came and knocked the said girl and thereafter got

stopped. He does not know under what condition the accident took place.  
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14. PW-7 ASI Dambaru Dutta, Investigating Officer, has stated that during

the course of his investigation, he visited the place of the occurrence and

found one Maruti Van in damaged condition and seized the same, the victim

girl was already shifted to the hospital, he examined the witnesses found

available at the place of the occurrence. He has further stated that he was

informed by the doctor of North Lakhimpur Civil Hospital that the victim girl

was expired and accordingly he went to North Lakhimpur Civil Hospital and

get the inquest done over the dead body and thereupon sent it for autopsy,

and examined the seized vehicle by the MVI. He arrested the accused and

released him on bail and thereupon, gave zimma of the Maruti Van.  He has

also,  collected  the  post  mortem  report  and  thereafter,  completing  his

preliminary  investigation  he  handed  over  the  case  diary  to  SI  Utpal

Changmai,  the  then  Officer-in-charge  of  Boginadi  Police  Station  who

subsequently filed charge-sheet against the accused under section 279/304-

A of the Indian Penal Code. Ext-2 is the seizure list, Ext-4 is the rough sketch

map  of  the  place  of  the  occurrence,  Ext-5  is  the  inquest  report  of  the

deceased, Ext-6 is the MVI Report, Ext-7 is the zimma nama and Ext-8 is the

charge-sheet. In his cross-examination, he has stated that the ejahar was

filed  11  days  after  the  occurrence.  On  the  very  first  day  when  he  was

informed about  the incident  no written FIR  was  obtained.  Ext-1  FIR  was

written down by some other person but he did not cited him as the witness

in this case. In Ext-4 sketch map there was no noting to show the place

where the deceased girl had been playing at the time of the occurrence. The

incident took place in front of the house of one person name Harupuna but

he did not cite him as witness. Ext-4 was prepared on the strength of G.D.

Entry. There is no mention in the Ext-4 regarding the fact as to who had

shown him the place of occurrence. In Ext-2 seizure list it is not mentioned

from whom he seized those articles but the same was recovered from inside

the Maruti Van. He did not produce the seize articles before the court and

also not obtained permission of the Court before handing over the custody

of those articles. The inquest was not done by any Magistrate or Doctor. It is

not mentioned in the FIR that the Maruti  Van had damaged fencing and

banana plants.  
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                     APPRECIATION OF EVIDENCE

15. PW-2 Joinal Abedin and PW-4 Md. Sahid Ali although had come to the

spot after the occurrence but they could not say how the occurrence took

place. 

16. According to informant,  PW-1 Md. Iqbal  Hussain  at  about  at  about

4:00-5:00 PM on 20.11.2015 while his daughter Alchema Begum was playing

in the house of her grandmother, a Maruti Van driving in a negligent manner

came  from the  Kakai  side  broke  the  bamboo  fencing  and  after  dashing

against  the  banana  trees  hit  his  daughter  and  dashed  against  a  tree.

According to him the accused had caused the said accident in order to fulfill

his old grudge. But he has admitted to have not stated this fact either in the

FIR or before the police. He has also clarified to have not stated the police

that he was present at the place of occurrence.

17. PW-3 Sri Bipul Saikia, an independent witness, had gone to the place

of the occurrence after hearing a commotion and saw a Maruti Van stuck in

between   bushes  on  the  side  of  the  road  and  the  accused  was  in

unconscious state inside the vehicle on its driving seat. He heard that the

said Maruti  Van had hit  a  small  girl  who had already been taken to the

hospital  and  died  as  a  result  of  the  accident.  He  clarified  to  have  no

knowledge  as to how the occurrence had taken place, but however, stated

that the road of Behara Basti was not in good condition for which no one can

drive vehicle speedily on that road. 

18. PW-6 Md. Kamal Ali, an independent witness, has stated that at the

time of the occurrence he was present in his shop situated near the Tiniali of

Behara Basti when a Maruti Van had come on a high speed from the Kakai

Rajgarh side towards North Lakhimpur and thereupon heard of a loud sound,

as such he went near the place of occurrence and saw that the Maruti Van

was at halt  there after dashing against a tree and a girl  named Muskan

Begum, aged about 7 years was lying by the side of the road in unconscious

state. They sent Muskan Begum to the hospital but on the way to Guwahati

she died. He has further stated that the accused was in unconscious state
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after  consuming  liquor  and  he  came  out  of  the  offending  vehicle  in  an

unbalanced state. Prior to the occurrence he had seen the deceased girl and

another girl were standing by the side of the road but he did not know from

where they had come. He only saw that while those girls were standing on

the road  the vehicle  came and knocked the said  girl  and thereafter  got

stopped  after  dashing  against  a  tree.  He  does  not  know  under  what

condition the accident took place.  He however, has acceded to have not

told this fact to the police as he was not asked. 

19. Thus from the deposition of PW-6 Md. Kamal Ali and PW-3 Bipul Saikia

it  has become clear that after knocking down the victim girl  the vehicle

turned towards the roadside and got stopped after dashing against a tree.

PW-1 Iqbal Hussain, the informant although stated to have seen the vehicle

dashing her daughter but he neither told this fact to the police or in the FIR.

The statement of PW-1 given to the police  and recorded under section 161

Cr.P.C  vouch this  fact,  and as such whether  he is  an eye-witness to the

occurrence is become doubtful. From the deposition of PW-3 Bipul Saikia it

has  clear  that  the road  where  the  accident  took  place  was  not  in  good

condition for which none can drive vehicle in a speed. But PW-6 Kamal Ali

had seen the offending maruti van came on a high speed on that road. A

conjoint reading of the deposition of PW-3 Bipul Saikia and PW-6 Kamal Ali,

signifies that  despite the bad road  condition the accused had driven his

vehicle in high speed and thereby brazen out his rash and negligent attitude

towards the outcome of his act.

20. Learned  Defence  Counsel  has  loquaciously  argued   that  non-

examination of one Harupana, in front of whose house the offence had been

occurred, is fatal for the prosecution case. Since, the evidence of PW-3 Bipul

Saiki and PW-6 Kamal Ali are found to be corroborative and cogent as such

non-examination of Harupana in my reasonable opinion does not have any

impact  for  the  prosecution  case.  Moreover,  it  is  not  the  quantity  of  the

witness but its quality that matters.

21. Further, it has argued that there is long delay in lodging the FIR and

the  delay  has  not  been  explained.  In  Ext.1  ejahar  the  informant  had
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mentioned that since they were busy with the obsequie ceremony of the

deceased as such delay was made in lodging this ejahar.   In the instant

case, a seven year old girl had been died as such the trauma through which

her family members had suffered cannot be fathomed by anyone outside

the bereaved family. Considering the nature of the offence and also the fact

that police immediately reached and started the investigation, as such delay

in lodging the Ext.1 ejahar  in  my reasonable  opinion is  not  fatal  for  the

prosecution case.

22. Criminal  rash  act  is  committing dangerous   or  wanton  act  with

knowledge that it is so and that it may cause injury or knowledge that such

injury will  probably  be caused.  The criminality lies in  running the risk of

doing  such  an  act.  Similarly,  Criminal  negligence  is  acting  without

consciousness that illegal mischievous effect will  follow and the actor did

not act exercise due caution incumbent upon him. In the instant case, the

accused drove his vehicle in high speed on a bad public road itself signifies

that he had run the risk of doing the dangerous act of driving which may

endanger human life or to likely cause hurt or injury to others and as such I

am of the conclusive opinion that the prosecution has able to prove the guilt

of  accused under section 279 of  the Indian Penal  Code,  against accused

Mridul Baruah and consequently he is convicted under the aforesaid section.

23. The aforesaid discussion proves that a seven years old girl had been

killed in by the knocking down by the Maruti Van vehicle drove by accused

Mridul Baruah and the prosecution has able to prove that due to rash and

negligent driving of accused Mridul Baruah the death was occasioned to that

little girl. Hence, I am of the irrefragable opinion that the prosecution has

able to bring home the charge under section 304-A of the Indian Penal Code

against  accused  Mridul  Baruah  and  consequently  he  is  convicted  under

section 304-A of the IPC as well.  

DISCUSSION ON RELEASE OF CONVICT ON PROBATION:

24. It has proved in evidence that Convict Mridul Baruah  was rash and

negligent on his driving which cost of the life of a 7 years old girl.  Road
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accident death have become a menace for the society. Many promising lives

cut short due to reckless driving and as such if leniency is shown to such

reckless driving it will give impetus to such reckless drivers. For this reason,

I  hereby  decline  to  give  the  benefit  of  probation  to  convict  under  the

provisions of the Probation of Offenders Act, 1958.

SENTENCE HEARING:

25. Heard the convict Mridul Baruah on the question of sentence under

section 248(2) of the Cr.P.C in which he has stated that he has wife and old

parents besides he is the sole bread-winner of his family. He reiterate his

innocence in this case but begged forgiveness from imprisonment as his

imprisonment will cause starvation in his family.

26. I have extended my anxious consideration to the submissions made

by the convict to salvage the rigour of his probable punishment and has also

assessed the nature and gravity of the offence and its impact on the society

at large. 

In  Dhananjoy Chatterjee v.  State of  W.B. [(1994) 2 SCC 220 the Hon'ble
Supreme Court has observed ‘15. … The courts must not only keep in view
the rights of the criminal but also the rights of the victim of [the] crime and
the  society  at  large  while  considering  the  imposition  of  appropriate
punishment.’ 

27. In the instant case a child of 7 years has died for the reckless driving 

of the convict. A life came to an end before it being lived fully. Considering 

the above facts, I  am of the opinion that the  following punishment will 

serve the ends of justice.

                                      O R D E R

28. In  view  of  the  aforesaid  discussion,  I  hereby  hold  accused  Mridul

Boruah guilty of the offence under section 279/304-A of the Indian Penal

Code and accordingly he is convicted under section 279/304-A of the Indian

Penal Code. Convict Mridul Boruah is sentenced as follows:
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(a) Under section 279 of the IPC: to undergo rigorous imprisonment

for  6(six)  months  and  also  to  pay  fine  of  Rs.1,000/-  (Rupees  one

thousand only), in default to suffer rigorous imprisonment for a period

of  1 (one) month.

(b) Under section 304-A of the IPC: to undergo rigorous imprisonment

for a period of 1(one) year and also to pay fine of Rs.10,000/- (Rupees

ten thousand only), in default to suffer rigorous imprisonment for a

further period of 3 (three) months.

29. Both  the  sentence  shall  run  concurrently.  The  period  of  detention

undergone by the accused shall be set off from the substantive punishment.

The fine amount if so realised be paid to the family of deceased in full as

compensation under section 357 of the Code of Criminal Procedure. 

30. A copy of the judgment be furnished free of cost to convict person.

31. The seized Maruti Van and its documents be disposed of as per law in

due course.

32. The bail-bond of the convict shall stand extended for a further period

of 6 (six) months.

33. The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court on this 19th  day of September, 2019
 

    (Shri Narayan Kuri)
                 Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer                                   Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Iqbal Hussain (PW-1)

Md. Joynal Ali (PW-2)

Sri Bipul Saikia (PW-3)

Md. Sahid Ali (PW-4) 

Dr. Diganta Dutta (PW-5)

Md. Kamal Ali (PW-6) 

Sri Dambaru Dutta (PW-7)

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Seizure list (Ext-2)

Post mortem report (Ext-2)

Sketch-map (Ext-4)

Inquest report (Ext-5)

MVI Report (Ext-6)

Zimma Nama (Ext-7)

Charge-sheet (Ext-8)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

    (Shri Narayan Kuri)
                 Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
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