
G.R. 535/2014

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 535/2014
Under section 457/354-A/506 of the Indian Penal Code

         State of Assam
        -Vs-

Md. Nur Ahmed
S/O: Md. Hussain Ali
R/O: Daulatpur
P/S: Bihpuria
District: Lakhimpur, Assam   

     .……..Accused  person

                                   

Date of framing charge : 05.02.2015

Date of recording evidence of PWs : 08.06.2015, 09.06.2015,

                                                                          10.07.2015, 31.05.2016,

                                                                           05.07.2016, 09.08.2016

Date of recording of statement u/s 313, Cr.P.C: 30.08.2019

Date of argument : 09.09.2019

Date of judgment : 24.09.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Mukshed Ali, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The  brief  of  the  prosecution  case  is  that  on  03.04.2014  one

Musstt.  Sahera  Khatun  lodged  an  FIR  with  the  In-charge  of  the

Bongalmara Police Outpost under Bihpuria Police Station alleging that

accused Md. Nur Ahmed, who is her neighbour, used to make phone

calls to her enticing her with a view to commit rape on her.  As her
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husband had not been staying in her house as such the accused person

used to come to her house in between  10:00/11:00 PM and used to try

to open the door. At about 10:00 PM, on 31.03.2014 the accused made

a phone call to her insisting her for doing ill-act with him and came to

her house and while he was trying to open her door she awake from

her sleep and as she asked 'who was there?', he fled away from there.

It is further alleged that the accused had threatened her to kill her if

she did not allow him to do ill-act with her. Hence this case.

2. The In-charge of the Bongalmara Police Outpost,  on receipt of

the ejahar, effected a G.D. Entry vide Bongalmara O.P G.D. Entry No.

35 dated 03.04.2014 and forwarded the ejahar to the Officer-in-charge,

Bihpuria Police Station to register a case under proper section of law.

After receiving the ejahar, the Officer-in-charge, Bihpuria Police Station,

registered a case vide Bihpuria Police Station Case No.  98/2014 u/s

457/354-A/506 IPC and got the investigation into the case commenced.

During  the  course  of  investigation,  the  investigation  officer  (I/O)

arrested the accused Md. Nur Ahmed and produced him before this

Court and as such he was remanded to judicial custody. Thereafter, the

Hon'ble  Sessions  Judge,  Lakhimpur,  vide  order  dated  03.07.2014

passed in Criminal Misc. Case No. 97/2014 allowed the accused to go

on bail.  The investigating officer,  after completing the investigation,

submitted  charge-sheet  under  section  457/354-A/506  of  the  Indian

Penal Code against accused person Md. Nur Ahmed to stand trial in the

Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section  457/354-A/506  of  the  Indian  Penal  Code  was  taken  as  per

section  190(1)(b)  of  the  Code  of  Criminal  Procedure  and  thereafter

necessary copies were furnished to the accused person as per section

207 Cr.P.C. after his appearance before the Court. After considering the

materials on record and hearing both the sides, charges under section

457/354-A/506 of the Indian Penal Code was framed in writing against

Page 2 of 10



G.R. 535/2014

3

the accused person. The charge was read over and explained to the

accused person to which he pleaded not guilty and claimed to be tried. 

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(i) Whether the accused person, at about 10:00 PM, on 31.03.2014,

at village Daulatpur, under Bihpuria Police Station, committed lurking

house trespass by night by entering into the house in the possession of

the informant-cum-victim Musstt.  Sahera Khatun, which is used as a

human  dwelling,  after  the  hour  of  sunset  and  before  the  hour  of

sunrise,  in  order  to  commit  an  offence,  and  thereby  committed  an

offence punishable under section 457 of the Indian Penal Code?

(ii) Whether the accused person, at about 10:00 PM, on 31.03.2014,

or  on  other  occasions,  at  village  Daulatpur,  under  Bihpuria  Police

Station, you demanded or requested Musstt. Sahera Khatun for sexual

favours, and thereby committed an offence punishable under section

354-A of the Indian Penal Code ?

(iii) Whether the accused person, at about 10:00 PM, on 31.03.2014,

at  village  Daulatpur,  under  Bihpuria  Police  Station,  criminally

intimidated  Musstt.  Sahera  Khatun  by  threatening  to  kill  her,  and

thereby committed  an  offence punishable  under  section  506 of  the

Indian Penal Code ?

5. During the trial,  the prosecution  altogether  examined 5 (five)

witnesses, namely, Musstt. Sahera Khatun (PW-1), Musstt. Raijan Nessa

(PW-2),  Md.  Taleb Ali  (PW-3),  Musstt.  Gulabi  Begum (PW-4) and Md.

Faruk Ali (PW-5). The instant case has been lying for the evidence of

the I/O since 21.09.2016 and as the prosecution has utterly failed to

bring up the I/O for deposing his testimony, so considering the long

delay of about 3 (three) years for procuring the attendance of the I/O
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which has jolted the right of speedy the right of the speedy trial of

accused, vide order dated 03.08.2019 the prosecution evidence was

closed.  After  the  closure  of  the  prosecution  evidence  the  accused

person  was  examined  under  section  313  of  the  Code  of  Criminal

Procedure wherein he denied the incriminating materials put to him

from the evidence of the witnesses and declined to adduce evidence in

defence.

DISCUSSION, DECISION AND REASONS THEREOF: 

6. Since a common set of facts need to be appreciated in all the

three  points  as  such  these  three  points  are  taken  together  for

discussion. At the very outset it is essential to have a brief resume of

the version of the witnesses in order to marshal the evidence in right

perspective in tandem with the points for discussion. But let me begin

with the evidence of the informant-cum-victim. 

7. PW-1 Musstt.  Sahera Khatun, informant-cum-victim, has stated

that on the night of the occurrence at about 10-11 PM while she was

sleeping in her house, the accused entered her house by breaking the

door and as such she awoke and saw the accused on the flash of torch-

light and raised hullah but the accused tied her mouth and hand with a

cloth, put off her 'maxi' (night gown) and did sexual act with her for

about  10  minutes  and  thereafter  left  that  place.  On  the  day  of

occurrence her husband had gone to Arunachal and her 5 (five) years

old  daughter  was  only  with  her.  As  her  daughter  cried  her  mother

Raijan Nessa (PW-2) came near to her and untied her hand whereupon

she told her mother about the occurrence. She also reported about the

occurrence to Apel (PW-5) and Taleb (PW-3) who came to her house at

that time and on the night of the occurrence itself,  she went to the

Bongalmara Police Outpost accompanied by her uncle Taleb and lodged

the  ejahar  by  putting  her  thumb  impression  thereon.  In  her  cross-

examination, she has admitted that Enamul is her brother but was not

aware if for the illicit relation between Enamul and Morjina, the latter
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had given birth to a child and that on this matter a village arbitration

took place in their village. She has confirmed the fact that the ejahar

was  written  down  as  per  her  version.  According  to  her,  she  had

received injuries in the hands and mouth and the police was given the

piece of clothe with which she was being tied. But she has averred to

have not sustained any injury for doing ill-act with her by the accused. 

8. PW-2 Musstt. Raijan Nessa, mother of the informant-cum-victim,

has stated that on the night of the occurrence she heard the daughter

of Sahera crying and as such she went to the house of Sahera and saw

that the mouth and hands of Sahera was tied with cloth. On asking,

Sahera told her that the accused had come and outraged her modesty

and  on  the  following  day  Sahera  lodged  an  ejahar.  In  her  cross-

examination,  she  has  denied  all  the  suggestions  put  to  her  by  the

learned defence counsel. 

9. PW-3 Md. Taleb Ali, neighbour of the informant-cum-victim, has

stated that on the night of occurrence at about 10:00 PM he heard

hullah from the house of Sahera Khatun and as such he went to her

house,  when she told him that  the accused came to her house for

which there was hullah (commotion). In his cross-examination, he has

stated that Sahera is his niece, but he has denied to have made all

these averments before the police. 

10. PW-4  Musstt.  Gulabi  Begum,  younger  sister  of  the  informant-

cum-victim,  has  stated  that  one  day  about  2-2½  years  prior  to

05.07.2016, her sister Sahera Khatun informed her that the accused

used to say bad words to her over phone stating that he would do

'beya-kam' with her and as such her sister informed about the said fact

to the father of the accused, but  his father did not pay any heed to it.

She has further stated that after some days, at about 10:30-11:00 PM

she heard the sound of cries from the house of her sister and after

sometime her sister came to her house and informed them that the

accused had come to her house and did 'beya-kam' with her by tying
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her hands and legs with cloth and some persons had come and untied

her. In her cross-examination, she has stated that Enamul Hoque is her

elder brother but she has expressed her ignorance if her elder brother

Enamul Hoque had any illicit relationship with one Morjina Begum of

No.2 Ahmedpur; that out of their illicit relationship a child was born to

them; and that in connection with the said occurrence a village-Mel

was convened.  She had not heard that the accused spoke on behalf of

that girl  and against her elder brother.  She does not know who had

untied the hands and legs of her sister.   

11. PW-5 Md. Faruk Ali (alias Aple as mentioned in the charge-sheet),

an independent witness, has stated that on the following day of the

occurrence Sahera Khatun told him that the accused entered inside her

house by breaking her doors and did 'beya-kam' (rape) with her. The

police had visited the place of occurrence. In his cross-examination, he

has stated that Sahera Khatun is the daughter of his maternal uncle.

He has admitted to have not told the facts narrated in his deposition to

the police at the time of the investigation.

APPRECIATION OF EVIDENCE

12. From the evidence of the prosecution witnesses it has transpired

that  except  PW-1  Sahera  Khatun  (victim)  none  had  seen  accused

entering her house on the night of the occurrence and they have come

to know of the incident from the version of PW-1 Sahera Khatun. So,

the  edifice  of  the  prosecution  case  rest  on  the  credibility  of  the

testimony of PW-1 Sahera Khatun.

13. If we look into the deposition of PW-1 Musstt. Sahera Khatun, it

has emerged that while the alleged occurrence took place, informant

PW-1 Musstt. Sahera Khatun was sleeping with her five years old child

and on the crying of  her child that her mother PW-2 Musstt.  Raijan

Nesha, PW-3 Md. Taleb Ali and PW-5 Faruk Ali alias Apple had come to

her house to whom she narrated the incident that accused had raped

her  and  thereafter,  PW-2  had  untied  her  and  she  went  to  the
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Bongalmara Police Station on the night of occurrence itself with PW-3

Md. Taleb Ali. But PW-3 Taleb Ali although has stated that he indeed

came to the house of PW-1 Sahera Khatun but he was being told that

accused  had  only  tried  to  enter  the  house  for  which  a  hulla

(commotion) took place. On the other hand, PW-5 Faruk Ahmed alias

Apple, cousin of victim, had admittedly come to know of the occurrence

on  the  following  morning  of  the  occurrence.  It  means  PW-5  Faruk

Ahmed did not come to the place of the occurrence on the night of the

occurrence.  PW-2  Raijan  Nesha,  the  mother  of  the  victim  has

corroborated PW- 1 Sahera’s version that on being heard of the crying

of her baby, PW-2 came to the house of PW-1 Sahara khatun and saw

her hands and mouth were tied, and after untying her, she told all the

facts to her. But PW-2 has stated that PW-1 went to the police station

on the following morning of the occurrence. PW-4 Gulabjan Bibi despite

hearing hulla  did  not  go to  the house of  victim Sahera Khatun but

instead the latter had come to her house and informed that accused

came to do ill act upon her. She could not say who untied her sister

Sahera Khatun. Thus, there appears to be contradiction in the version

of PW-1 Sahera’s version- firstly, about reaching of PW-5 Faruk at the

time of the occurrence; secondly that PW-2 Raijan Nesa stated that she

lodged the FIR on the next day whereas PW-1 has stated to have gone

to the Bongalmora on the night of the occurrence itself; thirdly, PW-1

has alleged that she was being raped by accused but the FIR and the

version of PW-3 Md. Taleb Ali shows that accused had tried to enter the

house of the informant but could not succeed; and finally, PW-4 Gulabi

Begum to whom victim came a little later of the occurrence did not tell

her that accused had raped her and that their mother had untied the

victim. The above contradictions shakes the credence of victim Sahera

Khatun and dented the core the prosecution case as it is tinged with

embellishment and exaggeration. 

14. Moreover, during the course of investigation, neither the victim

was being medically examined nor the cloth with which she was being

tied was recovered and seized by the police. The FIR is also silent on
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the fact that she was being raped or tied by accused. PW-1 Sahera

Khatun has admitted in evidence that the FIR was written down as per

her  dictation,  and as  such omission  to  narrate  these  crucial  fact  is

indeed a contradiction on her part. 

15. The  upshot  of  the  foregoing  discussion  is  that  the  source  of

information  of  PW-2  Raijan  Nessa,  PW-3  Md.  Taleb  Ali,  PW-4  Gulabi

Begum and PW-5 Faruk  Ali  are  PW-1 victim Sahera  Khatun,  but the

contradictory stand in the testimony of PW-1 vis-à-vis other witnesses

on  vital  points  like  accused  allegedly  tied  her  and  raped  her,  her

mother untied her and that she lodged FIR on the night of occurrence

itself etc., has taken the prosecution case in the realm of doubt and

shaken the core of the prosecution case. The final kneel in the coffin of

the prosecution case comes in the form of delay in lodging of the FIR.

The occurrence took place at 10 PM of 31.3.14 but despite deposing to

have lodged the FIR in the night of the occurrence, but as a matter of

fact, it has come out to have been filed on 3.4.2014 delaying by three

days but there is not a semblance of evidence which can explain this

delay. Given, the fact that prosecution case appears to be doubtful due

to contradictions and exaggeration, as such the delay of three days in

lodging the FIR after three days in my reasonable opinion is fatal to the

prosecution case.

16. Pithily  put,  the  prosecution  case  is  beset  with  contradiction,

embellishment, exaggeration and lack of consistency in the version of

the prosecution witnesses and it  has thus become pellucid that  the

prosecution has failed to prove its case beyond all reasonable doubt

and has failed to bring home the charge under section 457/354-A/506

of the Indian Penal Code against the accused person and as such all

the  points  for  determination  are  answered  in  negative  against  the

prosecution.
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O R D E R

17. In view of the foregoing discussion, I hereby acquit accused Md.

Nur Ahmed from the charge under section 457/354-A/506 of the Indian

Penal Code and as such he is set at liberty forthwith. The bail bond of

acquitted accused person Md. Nur Ahmed  shall remain in force for a

further period of six months.

18. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 24th day of September, 2019.

                                                                         (Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur

Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:

Narayan Chetri, Stenographer          
                                            

   Contd. ………. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Musstt. Sahera Khatun (PW-1)

Musstt. Raijan Nessa (PW-2)

Md. Taleb Ali (PW-3)

Musstt. Gulabi Begum (PW-4)

Md. Faruk Ali (PW-5)

PROSECUTION EXHIBIT

Nil

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                         
                                                                  (Shri Narayan Kuri)

                   Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur
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