
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

Misc. Case No. 14/2016
Under Section 125 of the Code of Criminal Procedure

  Musstt. Tomina Begum
  W/O: Md. Hamja Ali
  R/O: Napamua
  P/O: Narayanpur
  P/S: Narayanpur
  District: Lakhimpur : 1st party

     -Vs-

  Md. Hamja Ali
  S/O: Md. Kapnu Ali
  R/O: Napamua
  P/O: Narayanpur
  P/S: Narayanpur
  District: Lakhimpur : 2nd party

Dates of 1st party evidence : 31.10.2016, 01.04.2017

Date of 2nd party evidence : 27.11.2018, 31.12.2018, 22.05.2019,

  25.06.2019

Dates of argument : 31.08.2019

Date of judgment/order : 18.09.2019

Advocates appeared in this case:

Mr Jiten Borah, learned Advocate for the 1st party

Mr. Rekibur Islam, learned Advocate for the 2nd party

F I N A L   O R D E R

1. This  miscellaneous case is  filed u/s  125 of  the Code of

Criminal  Procedure  (Cr.P.C.)  by  Musstt.  Tamina  Begum,  hereinafter

called the 1st party,  claiming monthly maintenance allowance @ Rs.

15,000/-  (rupees  fifteen  thousand)  from  Md.  Hamja  Ali,  hereinafter

called the 2nd party. 
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2. The  case  of  the  1st party  is  as  follows.  About  17

(seventeen) years ago, marriage was solemnised between the 1st party

and the 2nd party in social  manner as per their  customs.  After their

marriage, the 2nd party and she had lived together as husband and wife

and out of their conjugal life 5 (five) children i.e. 3 (three) sons and 2

(two) daughters were born to them and the eldest son was aged about

15 (fifteen) years old. But for last about 13 (thirteen) years, the 2nd

party has been torturing the 1st party physically as well as mentally on

demand of dowry. The 2nd party used to demand the 1st party to bring

money from her parent’s house in order to maintain their children and

if she could not fulfil the said demand the 2nd party used to physically

assault her and drove out her from his house to her parent’s house and

in this manner, the 2nd party drove her out to her parent’s house for 3-4

times but she bore all these tortures in order to sustain her conjugal

life. But,  last year in the month of September 2015 as the 1st party

could not bring Rs. 30,000/- (rupees thirty thousand) from her parent’s

house, the 2nd party tried to kill her by slashing her with a 'dao' and as

such she took shelter in the house of her parents. Since then the 2nd

party has been taking shelter in the house of her parents but the 1st

party  has  not  been taking  any  information  about  her  and  also  not

maintaining her. Her parent’s are very poor persons and  she does not

have  any  source  of  income as  such  she  has  been  facing  immense

difficulties to sustain herself in her parent’s house. On the other hand,

the 2nd party is a Contractor and he is an able-bodied person and has

landed  property.  He  earns  Rs.  30,000/-  (rupees  thirty  thousand)  a

month.

3. The  2nd party  contested  this  case  by  filing  written

statement. He stated in his written statement as follows. The 2nd party

had neither demanded any dowry from the 1st party nor tortured her

physically or mentally on demand of dowry. The 2nd party also denied to

demand Rs. 30,000/- (rupees thirty thousand) from the 1st party and

trying to kill her by cutting her with 'dao' and also to drive her out from

his house to her parental house. The actual fact is that  on 28.07.2015

the 2nd party saw the 1st party in his house in objectionable condition
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with one Nurul Hoque alias Mama and as such an altercation took place

between  them  for  which  the  1st party  left  for  her  parental  house.

Thereafter, for many times the 2nd party went to the parental house of

the 1st party to bring her back, but she did not respond. On 14.09.2015,

the  dispute  between  them was  amicably  settled  before  Sadar  Kazi

Sayed Minad Hussain, but in spite of that the 1st party did not come to

his house and went with the brother-in-law of her sister.   After their

marriage  for  the  last  3-4  years,  the  1st party  used  to  quarrel  and

altercate with him for nothing and used to return to her parental house

and thereafter for many occasions he brought her back to his house

after consoling her. The 1st party usually without any reason left for her

parental house and as such having no other alternative on 27.01.2016

by sworning an affidavit he gave 'talak' (divorce) to the 1st party and on

02.02.2016 he sent the said affidavit (Talak nama) to her by post and

on 19.01.2016 she received the same. Thereafter, the 1st party along

with her brothers and one Nurul Hoque alias Mama tried to kill him and

in that connection he filed a case bearing C.R. Case No. 162/15 against

them. That apart, he is a very poor person and sustaining his life by

working  as  daily  wage  labourer.  He  has,  therefore,  prayed  for

dismissing the case, as presently he is not his wife.

4. The 1st party,  in  order  to  prove  her  case,  examined as

many as 2 (two) witnesses, namely, Musstt. Tamina Begum (PW-1) and

Sri Bhaben Phukan (PW-2). The PWs were duly cross-examined by the

learned Counsel for the 2nd party.  The 2nd party in support of his case

submitted  affidavit  on  evidence  of  4  (four)  witnesses  namely,  Md.

Hajma Ali (DW-1), Md. Rajim Ali (DW-2), Md. Gokul Ali (DW-3) and Md.

Haznur Ali (DW-4), but cross-examined only DW-1 and DW-3. Both the

sides advanced their respective arguments.

5. I have taken stock of the evidence adduced in this case.

Section 125 of the Code of Criminal Procedure provides that an order

for  maintenance  may  be  made  against  any  person  if  such  person

having sufficient means neglects or refuses to maintain his wife, unable

to  maintain  herself,  or  his  legitimate  or  illegitimate  minor  child,
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whether married or not, unable to maintain itself, or his legitimate or

illegitimate  child  (not  being  a  married  daughter)  who  has  attained

majority,  where  such  child  is,  by  reason  of  any  physical  or  mental

abnormality or injury, unable to maintain itself, or his father or mother,

unable to maintain himself or herself.

6. On  consideration  of  original  petition,  written  statement

and also the arguments advanced by learned advocates for both the

sides,  the  following  points  for  determination are  formulated  and

taken up for discussion:-

1) Whether the 2nd party is the husband of the 1st party?

2) Whether the 1st party is unable to maintain herself?

3) Whether the 2nd party has sufficient means to maintain the 1st

party?

4) Whether the 2nd party has neglected/refused to maintain the

1st party?

5) Whether the 2nd party is liable to maintain the 1st party, and if

so, what should be the quantum of maintenance?

DISCUSSION, DECISION AND REASONS THEREOF:

Point No. 1:- Whether the 2nd party is the husband of the 1st party?

7. The 1st party claims that about 17 years ago marriage was

solemnised between her and the 2nd party in social manner as per their

customs. PW-2 Sri Bhaben Phukan  has made it clear in his testimonies

that the 2nd party is the husband of the 1st party. Though the 2nd party

has stated in his written statement and in his evidence that he has

given 'talak' to the 1st party by sowrning an affidavit  but the 2nd party

has admitted in his cross-examination that the 1st party is his wife. To

prove the fact that the 2nd party had given divorce to 1st party he has

exhibited as Ext.1 an Affidavit pronouncing triple Talaq, but whether
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this is a valid talaq is a matter to be adjudicated upon in a competent

court of law. Moreover, Ext.1 is a photocopy and the 2nd party has not

produced the original copy before the Court and as such on the basis of

Ext.1  Affidavit  no  definite  conclusion  could  be  reach  about  its

genuineness both as a documentary evidence and also as its content.

Further, Ext.2 Registered A/D card does not bear the acknowledgement

of 1st party. Therefore, in the absence of proper documentary evidence,

I  am not  convince  to  arrive  at  a  conclusion  that  the  2nd party  had

divorced the 1st party. Moreover, granting of divorce cannot absolve a

person from the liability of maintaining his wife. I safely conclude that

the 2nd party is the husband of the 1st party. This point is accordingly

answered in affirmative.

Point No. 2:- Whether the 1st party is unable to maintain herself?  

8. In her claim petition as well as in her evidence as PW-1

the 1st party has stated that she has no income of her own and her

mother has been somehow maintaining her. That apart, her parents are

very poor persons. The said version of PW-1 is supported by PW-2.  The

2nd party in his evidence has no where controverted this point of the 1st

party.  It  has  also  not  come out  in  evidence  that  the  1st party  is  a

working  lady  or  that  she  has  any  source  of  income.  Hence,  it  is

evidently  clear  that  the  1st party  has  obviously  been  facing  some

hardship because of absence of any income. In the result, the point is

accordingly answered in affirmative.

Point No. 3:- Whether the 2nd party has sufficient means to maintain

the 1st party?

9. The 2nd party has admitted in his cross-examination that

he is working as helper to the mason. But the 1st party in her claim

petition as well as in her evidence has stated that her husband takes

contract for mason work and he earns about Rs. 30,000/- in a month

and he has landed property and a bike. PW-2 has stated in his evidence

that the 2nd party is a mason and he has about four 'puras' of cultivable

land  and  he  earns  about  Rs.  30,000/-  to  Rs.  40,000/-  per  month.
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Although the landed property of 2nd party is admittedly stands in the

name of his father, but he has admitted to have working as a helper to

masion. Therefore, it follows that the 2nd party has sufficient means to

maintain the 1st party. The point is accordingly answered in affirmative.

Point No. 4:- Whether the 2nd party has neglected/refused to maintain

the 1st party?

10. It is the case of the 1st party that after her marriage with

the  2nd party,  the  latter  used  to  torture  her  physically  as  well  as

mentally.  

11. On the other hand, the 2nd party has stoutly denied that

he used to torture the 1st party on demand of dowry. 

12. It is pertinent to state here that a proceeding u/s 125 of

the  Cr.P.C.  is  quasi-civil  in  nature.  The  standard  of  proof  in  such  a

proceeding is not proof beyond reasonable doubt, as in regular criminal

cases,  but  proof  by  preponderance  of  probabilities.  Coming  to  this

case, let me appreciate the evidence adduced by both the sides on the

touchstone of preponderance of probabilities and try to find out as to

whose case is more probable so far the instant point for determination

is concerned.

13. To prove her case, the 1st party has examined herself as

PW-1. She has stated that after her marriage the 2nd party tortured her

physically and mentally on demand of dowry. The 2nd party asked her to

bring  an  amount  of  Rs.  30,000/-  from  her  parent’s  house  for

maintaining  their  children.  As  she  did  not  bring  money  from  her

parent’s house, so the 2nd party physically assaulted her and drove her

out from his house by chasing her with a 'dao' and as such she came to

her parent’s house and since September, 2015 she has been staying in

her parent’s house. After driving her out of his house, the 2nd party

never enquired about her. PW-2 has stated that the 2nd party used to

demand dowry from the 1st party, but the 1st party could not fulfil the

dowry demand of the 2nd party and as such the 2nd party drove out the
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1st party from his house and since then the 1st party is taking shelter in

her mother's house. The 2nd party has not been enquiring about the 1st

party and not providing any maintenance to her. 

14. PW-2  Sri  Bhaben  Phukan  has  stated  that  the  2nd party

used to demand dowry from the 1st party, but as the 1st party could not

fulfill the dowry demand of the 2nd party so he drove out her from his

house and since then she has been living in her mother's house and as

per his knowledge the 2nd party has not been enquiring about the 1st

party  and  not  providing  any  maintenance  to  her.  In  his  cross-

examination, PW-2 stated inter alia that when the 1st party was staying

with  the  2nd party,  during  that  time the  2nd party  had  brought  two

women in his house as his wives and that the 1st party told him that the

2nd party has not been providing any maintenance to her.

15. Let me now come to the evidence of the 2nd party, DW-1.

He deposed inter alia that his marital life with the 1st party was going

on well for about 17 years. He has stated the following facts. He had

never tortured her physically and mentally on demand of dowry and

drove her out from his house.  In fact  on 28.07.2015 the 2nd party

witnessed the 1st party in his house in objectionable condition with one

Nurul Hoque alias Mama for which an altercation took place between

them and she went to her mother's house and then for many occasion

he went to the mother's house of the 1st party to bring her from there

but she did not agree. Thereafter, on 14.09.2015, the dispute between

them was amicably settled before Sadar Kazi Sayed Minad Hussain, but

thereafter the 1st party  went with the brother-in-law of her sister.  After

their marragie the 1st party used to quarrel and altercate with him and

went to her mother's house and  for many times he brought her from

there. But she  usually without any reason left for her mother's house

and as such having no other alternative on 27.01.2016 by sworning an

affidavit he gave 'talak' to the 1st party and subsequently the 1st party

along with her brothers and one Nurul Hoque alias Mama tried to kill

him  and  in  that  connection  he  filed  a  case  bearing  C.R.  Case  No.

162/15 against them. In his cross-examination, DW-1 stated inter alia
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that he used to work as a  'jugali' (helper) with the mason. The 1st party

has filed a case against  him bearing GR No.  362/16 u/s  498-A,  IPC

alleging demand of physical and mental torture on her on demand of

dowry and the said case is pending in the Court of Judicial Magistrate

First Class, Lakhimpur. 

16. DW-2 Md. Gokul Ali  has stated in evidence that he had

come to know from DW-1 Hamja Ali that his wife had been spotted in

an  objectionable  state  but  he  has  no  personal  knowledge  on  this

aspect.  Thus,  DW-2 is  just  a hearsay  witness of  this  fact.  From the

evidence of DW-1 and 2 it has appeared that on this matter no any

case of adultery has been filed in any court of law.  Thus, except the

oral  evidence of DW-1 Hamja Ali there is no concrete witness to vouch

the truthfulness of the fact that 1st party had any sort of relationship

with one Md. Nurul Haque @ Mama. 

17. It  appears  that  the  testimony  of  the  1st party  is  well-

corroborated by the testimony of PW-2. Therefore, on appreciation of

the  evidences  adduced  by  both  the  sides  by  the  standard  of

preponderance of probabilities, I am inclined to arrive at a finding that

the 2nd party has been neglecting/refusing to maintain the 1st party. The

point is accordingly decided in affirmative.

Point No. 5:- Whether the 2nd party is liable to maintain the 1st party,

and if so, what should be the quantum of maintenance?

18. In view of the foregoing discussion and decisions arrived

at on the above points for determination, I am inclined to hold that the

2nd party is liable to maintain the 1st party.

19. Let me come to the quantum of maintenance. Looking at

the present day cost  of living and the escalating prices of essential

commodities, and considering the overall  facts and circumstances of

this case, especially the fact that the 1st party has one minor son with

her  to  maitan,  I  am  of  the  considered  opinion  that  monthly

maintenance allowance at the rate of Rs. 4000/- (rupees four thousand)
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of which Rs.  2,500/-  (rupees two thousand five hundred)  for the 1st

party and Rs. 1,500/- (rupees one thousand five hundred) for the minor

son living with her would be quite an adequate amount to meet the

ends of justice. I am, therefore, inclined to hold that the 2nd party is

liable to pay monthly maintenance allowance at the aforesaid rate to

the  1st party.  I  am  also  of  the  considered  view  that  the  monthly

maintenance  allowance  shall  be  payable  from  the  date  of  the

judgment/order, i.e. from today, in view of the general rule contained in

Section 125(2) of the Cr.P.C. This point is answered accordingly.

O    R  D  E  R

20. In  the result,  it  is  directed that  the 2nd party  shall  pay

monthly maintenance allowance at the rate of Rs. 2,500/- (rupees two

thousand five hundred only) in favour of the 1st party and Rs. 1,500/-

(rupees one thousand five hundred only) for the minor son living with

her with effect from today. The Misc. case, accordingly, stands disposed

of.

21. Given under my hand and the seal of this Court on this the

18th day of September, 2019.     

(Shri Narayan Kuri)
                  Chief Judicial Magistrate,

                           Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

  (Shri Narayan Kuri)
Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:

Narayan Chetri, Stenographer

                   (Continued …........ (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE 1  st   PARTY:-

(1) Musstt. Tamina Begum (PW-1)

(2) Sri Bhaben Phukan (PW-2)

1  st   PARTY EXHIBITS:-

Nil

WITNESSES FROM THE 2  nd   PARTY:-

Md. Hajma Ali (DW-1)

Md. Rajim Ali (DW-2)

Md. Gokul Ali (DW-3) 

Md. Haznur Ali (DW-4)

2  nd   PARTY EXHIBITS:-

(1) Ext-1: Affidavit (Talak Nama)

(2) Ext-2: Acknowledgment Card 

(3) Ext-3: Postal receipt

                                                                     

                                                                   (Shri Narayan Kuri)
              Chief Judicial Magistrate,

  Lakhimpur, North Lakhimpur


