
Misc. Case No. 57/2017

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

Misc. Case No. 57/2017
Under Section 125 of the Code of Criminal Procedure

  Musstt. Mariyam Begum
  W/O: Md. Idrish Ali
  R/O: 1 No. Dharmapur
  P/S: Laluk
  District: Lakhimpur : 1st party

  -Vs-

  Md. Idrish Ali
  S/O: Late Akkel Ali
  R/O: 1 No. Dharmapur
  P/S: Laluk
  District: Lakhimpur : 2nd party

Dates of 1st party evidence : 28.12.2017, 15.10.2018, 

 26.11.2018, 18.12.2018, 

  22.02.2019, 04.04.2019

Date of argument : 18.09.2019

Date of judgment/order : 23  .09.2019

Advocates appeared in this case:

Mr Eunus Ali, learned Advocate for the 1st party

Mr. Brojen Baruah, learned Advocate for the 2nd party

F I N A L   O R D E R

1. This miscellaneous case is filed under section 125 of the

Code  of  Criminal  Procedure  (Cr.P.C.)  by  Musstt.  Mariyam  Begum,

hereinafter  called  the  1st party,  claiming  monthly  maintenance

allowance @ ₹10,000/- (rupees ten thousand) for herself and ₹5,000/-

(rupees five thousand) for her minor son from Md. Idrish Ali, hereinafter

called the 2nd party. 
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2. The  case  of  the  1st party  is  as  follows.  On  27.04.2013

marriage was solemnized between the 1st party and the 2nd party as

per Islamic rites and rituals by fixing 'Mohorana' at ₹120,000/- and as

such  she  is  the  legally  married  wife  of  the  2nd party.  After  their

marriage, the 2nd party and she had lived together as husband and wife

and out of their conjugal life a son was born to them. For the initial one

year of their marriage the marital life between the 1st party and the 2nd

party was peaceful, but thereafter the 2nd party started scolding the 1st

party by uttering obscene words for nothing and also assaulted her,

thereby  causing  physical  and  mental  torture  to  her.  Though the  1st

party bear all the torture but on 12.06.2016 the 2nd party drove her and

her minor son out of his house after severely assaulting her and since

then having no other alternative she has been taking shelter in her

parent’s house. The parent’s of the 1st party requested the 2nd party to

provide maintenance to 1st party and her minor son but he did not pay

any heed to it nor did he take any information about them. The father

of the 1st party is an old ailing person and is somehow maintaining his

family by begging and as such he is not in a position to maintain her

and her son.  That apart,  the 1st party  does not have any source of

income as such she has been facing immense difficulties to sustain

herself and her minor son in her parent’s house. On the other hand, the

2nd party is an able-bodied person and works as 'rajmistri' (mason) at

Arunachal Pradesh. The 2nd party also has 5 (five) bighas of cultivable

land and a fishery standing on land measuring 1 (one) bigha and as

such he earns ₹25,000/-  (rupees twenty five thousand) to ₹30,000/-

(rupees  thirty  thousand)  a  month.  The  2nd party  having  sufficient

means has been neglecting the 1st party and her minor son without

providing any maintenance to them and hence prayer is made claiming

monthly maintenance allowance @ ₹10,000/- (rupees ten thousand) for

the 1st party  and ₹5,000/-  (rupees five thousand) for  her minor  son

from the 1st party.

3. The  2nd party  contested  this  case  by  filing  written

statement. He has stated in his written statement as follows. The 2nd

party  had  neither  uttered  any  slang  words  to  her  nor  physically
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assaulted her. The 2nd party has further stated that after 7 (seven) days

of the delivery of the son, the 1st party along with her son went to her

father's  house  and  thereafter  for  many  occasions  he  went  to  her

father's house to bring her back but she did not return to his house. He

also sent his family members and his well wishers to her father's house

to bring her back to his house but everything went in vain. Thereafter,

again on 21.04.2017 the 2nd party along with Md. Moharuddin and Md.

Joynaluddin went to the parent’s house of the 1st party to bring her and

his son back to his house but she refused to come with him and instead

her parent and brother told him that they would allow him to stay with

the 2nd party and his son only if he resides at 3 No. Islampur, but he did

not accept their proposal. Then, he told them that he would only go

after seeing his son, but the parent of the 1st party and her brother

dragged him outside of their house threatening him to kill if he again

came there. In connection with the said occurrence he has filed a case

bearing C.R. Case No. 26/17 which is pending at the stage of trial. The

2nd party has further stated that he does not have any cultivable land

and fishery and he also does not also work as 'rajmistri'  (mason). In

fact, he is financially very weak and runs his livelihood by doing 'hajira'

(daily wage earner) and as such he denied that he earns ₹25,000/- to

₹30,000/- per month. The 2nd party has further stated that the 1st party

is a healthy woman and own source of income having sufficient means

for  sustaining  her  life.  According  to  him the  1st party  is  voluntarily

staying  separately  in  the  house  of  her  parents  and  despite  of  his

willingness to bring her and his son back to his house from her parent’s

house, 1st party refused to return to his house and hence she is not

entitled to claim any maintenance from him. So, the 2nd party prays to

exonerate him from paying maintenance as claimed by the 1st party in

her claim petition.

4. The 1st party,  in  order  to  prove  her  case,  examined as

many as 3 (three) witnesses, namely, Musstt. Mariyam Begum (PW-1),

Musstt.  Romisha  Khatun  and  Md.  Faijul  Islam  (PW-3).  The  learned

Advocate for the 2nd party cross-examined the above witnesses. But the

2nd party  did  not  file  any  evidence  in  his  case  despite  initially
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expressing his willingness to file evidence from his side and as such

after  giving  five  opportunities  vide  order  dated  22.07.2019  the

evidence of the 2nd party was closed. Both the sides advanced their

respective arguments.

5. I have taken stock of the evidence adduced in this case.

Section 125 of the Code of Criminal Procedure provides that an order

for  maintenance  may  be  made  against  any  person  if  such  person

having sufficient means neglects or refuses to maintain his wife, unable

to  maintain  herself,  or  his  legitimate  or  illegitimate  minor  child,

whether married or not, unable to maintain itself, or his legitimate or

illegitimate  child  (not  being  a  married  daughter)  who  has  attained

majority,  where  such  child  is,  by  reason  of  any  physical  or  mental

abnormality or injury, unable to maintain itself, or his father or mother,

unable to maintain himself or herself.

6. On  consideration  of  original  petition,  written  statement

and also the arguments advanced by learned advocates for both the

sides,  the  following  points  for  determination are  formulated  and

taken up for discussion:-

1) Whether the 1st party is the wife of the 2nd party?

2) Whether the 1st Party has sufficient grounds to live separately

from the 2nd party?

3) Whether the 1st party is unable to maintain herself and 2nd

party has sufficient means to maintain 1st party and their minor son,

but still neglected/refused to  maintain them?

4) Whether 1st party is entitled to maintenance allowance, and if

so what is the quantum of maintenance?

DISCUSSION, DECISION AND REASONS THEREOF:

Point No. 1:- Whether the 1st party is the wife of the 2nd party?
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7. The  1st party  claims  that  on  27.04.2013  marriage  was

solemnized  between her  and  the  2nd party  as  per  Islamic  rites  and

customs  by  fixing  'Mohorana'  at  ₹120,000/-.  PW-2  Musstt.  Romisha

Khatun  and  PW-3  Md.  Faijul  Islam  have  made  it  clear  in  their

testimonies that the 2nd party is the husband of the 1st party.  In his

written statement the 2nd party has nowhere stated that the 1st party is

not his legally married wife. That apart, the 2nd party has not examine

any witness  to  show that  the  1st party  is  not  his  wife.  So,  I  safely

conclude that the 1st party is the wife of the 2nd party. This point is

accordingly answered in affirmative.

Point  No.  2:-  Whether  the  1st Party  has  sufficient  grounds  to  live

separately from the 2nd party?

8. In her claim petition as well as in her evidence as PW-1

the 1st party  has stated that after one of her marriage with the 2nd

party,  the  2nd party,  without  any  valid  reason,  usually  tortured  her

physically and mentally and in order to save her conjugal life  she bore

all the torture meted to her. But, subsequently, on 12.06.2016, the 2nd

party  ousted  her  and  her  minor  son  from his  house  after  severely

assaulting her and as such she having no other alternative took shelter

in the house of her parents and since then she is staying there. PW-2

Musst.  Ramisa  Khatun  and  PW-3  Md.  Faizul  Islam  have  fully

corroborated the said fact. The 2nd party in cross-examination has given

suggestion  to  PW-1,2  and  3  denying  all  the  charges  but  has  not

adduced any evidence to prove this fact. Though the 2nd party in his

written statement has stated that after 7 (seven) days of the delivery

of their son, the 1st party voluntarily come down to her parent’s house

and on different occasions he approached to bring the 1st party from

her parent’s house but she did not pay any heed to it. That apart, the

parents and brother of the 1st party had threatened him to kill  if  in

future he visit their house. But, to prove the said fact the 2nd party has

not examine any witness from his side. So, the evidence of PW-1 which

is  corroborated  by  PW-2  and  PW-3,  shows  that  the  1st party  has
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sufficient  grounds  to  live  separately  from the  2nd party.  Hence,  this

point is accordingly answered in affirmative.   

Point No. 3:- Whether the 1st party is unable to maintain herself and

2nd party has sufficient means to maintain 1st party and their minor son,

but still neglected/refused to  maintain them?

9. It  is  pertinent  to  state  here  that  a  proceeding  under

section 125 of the Code of Criminal Procedure is quasi-civil in nature.

The  standard  of  proof  in  such  a  proceeding  is  not  proof  beyond

reasonable  doubt,  as  in  regular  criminal  cases,  but  proof  by

preponderance of probabilities. Coming to this case, let me appreciate

the  evidence  adduced  by  both  the  sides  on  the  touchstone  of

preponderance of probabilities and try to find out as to whose case is

more probable so far the instant point for determination is concerned.

10. In her claim petition as well as in her evidence as PW-1

the 1st party has stated that she has got no income of her own and her

father has been somehow maintaining her by begging. That apart, her

parent are very poor persons. The said version of PW-1 is supported by

PW-2 and PW-3.   The 2nd party  though in his written statement has

stated that he does not have any cultivable land or fishery and that he

is sustaining his livelihood by doing 'hajira' (daily wage) work and that

he does not earn ₹25,000/- to ₹30,000/- per month, and that the 1st

party has own source of income but in support of his said contentions

he has failed to examine any witness to substantiate the said fact with

regard of his income and the income earn by the 1st party as alleged by

him. It has not come out in evidence that the 1st party is a working lady

or that she has any source of income. Hence, it is evidently clear that

the  1st party  has  obviously  been  facing  some  hardship  because  of

absence of any income.

11. The 2nd party has admitted in his written statement that

he  is  working  as  a  daily  wage  earner  to  run  his  life  and  he  is

economically very weak person. But the 1st party in her claim petition

as well  as  in her evidence has stated that her husband works as a
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mason at Arunachal Pradesh and he has cultivable land and a fishery

and  from  all  these  sources  his  monthly  income  is  ₹25,000/-  to

₹30,000/- . PW-2 and PW-3 have also  stated in their evidence that the

2nd party is a mason having cultivable land and fishery and earning

₹25,000/-  to  ₹30,000/-  a  month.  PW-3  Faizul  Islam  in  his  cross-

examination has even stated to have seen the 2nd party doing masonry

work in Naharlagun,  Arunchal  Pradesh.  2nd Party,  though denied the

same but has not adduced any evidence to controvert this assertion of

PW. Though the 2nd party in his written statement has denied the claim

of the 1st party regarding his income but the 2nd party has failed to

examine any witness in this regard. Therefore, it follows that the 2nd

party has sufficient means to maintain the 1st party and his minor son.

12. It  appears  that  the  testimony  of  the  1st party  is  well-

corroborated  by  the  testimony  of  PW-2  and  PW-3.  Therefore,  on

appreciation  of  the  evidences  adduced  by  the  1st party  and  her

witnesses  by  the  standard  of  preponderance  of  probabilities,  I  am

inclined to  arrive at  a  finding that  the 1st party  unable  to  maintain

herself and her son and the 2nd party despite having sufficient means

of  income is  neglecting/refusing  to  maintain  the  1st party  and their

minor son. As discussed above, the Point No. 3 is accordingly decided

in affirmative in favour of the 1st party.

POINT No.4: Whether 1st party is entitled to maintenance allowance,

and if so what is the quantum of maintenance?

13. In view of the foregoing discussion and decisions arrived

at on the above points for determination, I am inclined to hold that the

2nd party is liable to maintain the 1st party and their minor son.

14. Let me come to the quantum of maintenance. Looking at

the present day cost  of living and the escalating prices of essential

commodities, and considering the overall  facts and circumstances of

this case, especially the fact that the 1st party has one minor son with

her to maintain, and also the fact that 2nd party work as a mason, I am

of the considered opinion that monthly maintenance allowance at the
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rate of ₹ 5000 (rupees five thousand  only) of which ₹ 3500 (rupees

three thousand five hundred only) for the 1st party and ₹.1500 (rupees

one thousand five hundred only  )  for  the minor  son living with her

would be quite an adequate amount to meet the ends of justice. I am,

therefore, inclined to hold that the 2nd party is liable to pay monthly

maintenance allowance at the aforesaid rate to the 1st party. I am also

of the considered view that the monthly maintenance allowance shall

be payable from the date of the judgment/order,  i.e.  from today,  in

view of the general rule contained in Section 125(2) of the Cr.P.C. This

point is answered accordingly.

O    R  D  E  R

15. In  the result,  it  is  directed that  the 2nd party  shall  pay

monthly maintenance allowance at  the rate  of  ₹  3500(rupees three

thousand  five  hundred  only)  in  favour  of  the  1st party  and  ₹.1500

(rupees one thousand five hundred only) for the minor son living with

her with effect from today. The Misc. case, accordingly, stands disposed

of.

16. Give a  copy of this final order to the 1st party free of cost.

17. Given under my hand and the seal of this Court on this the

23rd day of September, 2019.     

(Shri Narayan Kuri)
                  Chief Judicial Magistrate,

                           Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

  (Shri Narayan Kuri)
Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:

Narayan Chetri, Stenographer                  (Continued …........ (Appendix)
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  A  P  P  E  N  D  I  X

WITNESSES FROM THE 1  st   PARTY:-

Musstt. Mariyam Begum (PW-1),

Musstt. Romisha Khatun 

Md. Faijul Islam (PW-3)

1  st   PARTY EXHIBITS:-

Nil

WITNESSES FROM THE 2  nd   PARTY:-

Nil

2  nd   PARTY EXHIBITS:-

Nil

                                                                     

                                                                   (Shri Narayan Kuri)
              Chief Judicial Magistrate,

  Lakhimpur, North Lakhimpur


