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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL : LAKHIMPUR :
AT NORTH LAKHIMPUR.

PRESENT : M.A. Choudhury,
Member, M.A.C.T.
Lakhimpur, North Lakhimpur.

      MAC CASE NO. 99 OF 2015.

Sri Takio Giba. ... Claimant.

-Vs-

1. Branch Manager,

Oriental Insurance Company Ltd.

North Lakhimpur Branch.

North Lakhimpur, Lakhimpur.

2. Sri Premlal Sahu.

[ ( Owner of vehicle bearing registration

No.AS.07.C/ 5546 ) (Traveller passenger bus) ].

3. Sri Jayanta Borah.

[ ( Driver of vehicle bearing registration

No.AS.07.C/ 5546 ) (Traveller passenger bus) ].

4 & 5. Sri Dipankar Das.

[ ( Owner -cum- Driver of the vehicle bearing 

registration No.AS.07.C/ 7885 (Tempo) ]

6. Oriental Insurance Company Ltd.

North Lakhimpur Branch.

North Lakhimpur, Lakhimpur. ... Opposite Parties.

Advocates appeared in the case :

Smti S.R. Baruah, Advocate. ... For the Claimant.

Sri B.Ghosh, Advocate.   ... For the OP Nos.1 and 6, 

Oriental Insurance Company Ltd.

Date of hearing Argument. : 03.07.2019.

Date of delivery of Judgment. : 26.07.2019.
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                              J U D G M E N T

                   1. This claim case arises out of a petition filed by the

claimant,  Sri  Takio  Giba  under  section  166  of  the  M.  V.  Act,  1988

claiming compensation for the injuries sustained by his son, Sri Tania

Giba  in  a  motor  vehicle  accident  on  18.04.2015  involving  vehicles

bearing registration No.AS.07.C/5546 (Traveller passenger bus) and a

tempo bearing registration No.AS.07.C/ 7885, which were insured with

Oriental Insurance Company Ltd.   

2.  The  facts  giving  rise  to  this  case  is  that  on

18.04.2015 at about 1.30 pm, Sri Tania Giba, a minor boy aged about 9

years was going with his father, the claimant Sri Takio Giba towards

Banderdewa main town from P.T.C. side by boarding in a tempo bearing

registration No.AS.07.C/ 7885 through National Highway- 52. When the

tempo  reached  near  A1  Petrol  pump,  Banderdewa,  at  that  time,  a

Traveller bus bearing registration No.AS.07.C/ 5546, which was coming

in high speed and also in rash and negligent manner from the opposite

direction hit the tempo in a high speed. As a result, the injured Sri Tania

Giba sustained grievous injuries upon his head and other parts of his

body. Soon after the accident, the injured Sri Tania Giba was shifted to

Harmutty PHC. From Harmutty PHC, he was taken to North Lakhimpur

Civil Hospital, but due to the serious condition of Sri Tania Giba, he was

referred to G.N.R.C.,  Guwahati,  from North  Lakhimpur Civil  Hospital.

Thereafter,  Sri  Tania  Giba  was  taken  to  G.N.R.C.,  Guwahati.  At

Guwahati,  Tania  Giba  got  admitted  at  G.N.R.C.  on  19.04.2015  and

underwent  treatment  therein  as  indoor  patient  till  14.05.2015.

Regarding  the  accident,  a  case  was  registered  with  Bihpuria  Police

Station vide Bihpuria P.S. Case No.149/2015 under Sections 279/ 338

IPC,  and  the  police  after  completion  of  investigation  submitted  the

charge-sheet.

3. The all Opp. Parties filed their written statements

in the case. The Opp. Party Nos.1 and 6, Oriental Insurance Company 
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Ltd., the insurer of the both vehicles bearing registration No.AS.07.C/

5546  (Traveller  passenger  bus)   and  No.AS.07.C/7885  (Tempo)

contested the case by filing their respective written statements. 

4.  The Opp. Party Nos.1 and 6 in their  respective

written  statements  besides  denying  all  the  averments  made in  the

Claim Petition specifically stated that the compensation claimed by the

claimant is excessive, exorbitant and having no real basis. The Opp.

Party Nos.1 and 6 in their respective written statements stated that the

accident had taken place due to the negligence of the victim, Tania

Giba. The Opp. Party Nos.1 and 6 in their respective written statements

stated  that  the  Insurance  Company  is  not  liable  to  pay  any

compensation  until  and  unless  it  is  proved  that  the  driver  of  the

offending vehicles had valid Driving License and the conditions of the

Insurance  Policy  of  both  the  vehicles  were  not  violated  by  the

respective owners. 

5. The Opp. Party Nos.2 and 3, the owner and driver

of the Traveller bus bearing registration No.AS.07.C/5546 respectively

in their written statement besides denying all the averments made in

the  Claim  Petition  stated  that  the  compensation  claimed  by  the

claimant  is  excessive,  exorbitant  and  having  no  real  basis.  In  the

written statement, it is stated that at the time of accident, there was

no rash and negligent driving of the Traveller bus bearing registration

No.AS.07.C/5546.  In  the  written  statement,  it  is  stated  that  the

accident  had  taken  place  due  to  rash  and  negligent  driving  of  the

tempo bearing registration  No.AS.07.C/ 7885. In the written statement,

it  is  stated  that  at  the  time  of  accident,  the  Traveller  bus  bearing

registration  No.AS.07.C/5546  was  duly  insured  with  the  Opp.  Party,

Oriental Insurance Company Ltd. and therefore, in case of any liability,

it  would  have  to  be  borne  by  the  Opp.  Party,  Oriental  Insurance

Company Ltd..

6. The Opp. Party Nos.4 and 5, Sri Dipankar Das, the

owner -cum- driver of the tempo bearing registration No.AS.07.C/ 7885,

Contd...



4                      M.A.C. Case No.99/2015.

in his written statement besides denying all the averments made in the

Claim Petition stated that at the time of accident, there was no any

rash  and  negligent  driving  of  the  tempo  bearing  registration

No.AS.07.C/7885. It  is also stated that the accident had taken place

due  to  rash  and  negligent  driving  of  the  Traveller  bus  bearing

registration No.AS.07.C/5546. It  is further stated that at  the time of

accident,  the tempo bearing registration No.AS.07.C/  7885 was duly

insured with the Opp. Party, Oriental Insurance Company Ltd. and he

had a valid Driving License, and therefore, in case of any liability, it

would have to be borne by the Opp. Party, Oriental Insurance Company

Ltd..

 7. Upon the pleadings of both sides, the following

Points are found to be proved for the just decision of the case :

             

I) Whether  Sri  Tania  Giba  sustained  injuries  in  the

alleged motor vehicular accident dated 18.04.2015 involving

vehicles  bearing  registration  Nos.  AS.07.C/5546  (Traveller

bus)  and  AS.07.C/7885  (tempo),  and  whether  the  said

accident had taken place due to rash and negligent driving of

the aforesaid both vehicles?

II)   Whether  the  claimant  side  is  entitled  to  any

compensation,  and  if  yes,  to  what  extent  and  by  whom

amongst the Opp. Parties, the said compensation amount will

be payable?

               8. To prove the case, the claimant side examined 1

(one) witness. The Opposite Party side examined 1 (one) witness. 

 9. Heard Argument from the learned advocates of

both sides. Perused the materials on record and upon consideration of

the same, the Points are decided as under  :

Contd...



5                      M.A.C. Case No.99/2015.

                 POINT NO.1

 

  10. The claimant, Sri Takio Giba is the father of the

victim,  Sri  Tania  Giba.  The  claimant  side  has  averred  in  the  Claim

Petition and the claimant, Sri Takio Giba, who has been examined as

Claimant Witness No.1 stated in his evidence that the victim, Sri Tania

Giba is his son. He has also stated that on 18.04.2015 at about 1.30

pm, his son Sri Tania Giba, aged about 9 years was going along with

him towards Banderdewa main town from P.T.C. side by boarding in a

tempo bearing registration No.AS.07.C/7885 through National Highway-

52 and when the tempo reached A1 Petrol pump, Banderdewa, at that

time, a Traveller bus bearing registration No.AS.07.C/ 5546, which was

coming in high speed and also in rash and negligent manner from the

opposite direction hit the tempo in a high speed. He also stated that as

a result,  his son Sri  Tania Giba sustained grievous injuries  upon his

head and other parts of his body. He also stated that soon after the

accident,  his son Sri  Tania Giba was shifted to Harmutty PHC. From

Harmutty PHC, he was taken to North Lakhimpur Civil Hospital, but due

to the serious condition of his son Sri Tania Giba, he was referred to

GNRC, Guwahati from North Lakhimpur Civil  Hospital. Thereafter, his

son Sri Tania Giba was taken to GNRC, Guwahati. At Guwahati, Tania

Giba  got  admitted  at  GNRC  on  19.04.2015  where  he  underwent

treatment  as  indoor  patient  till  14.05.2015.  He  also  stated  that

regarding  the  accident,  a  case  was  registered  with  Bihpuria  Police

Station vide Bihpuria P.S. Case No.149/2015 under Sections 279/ 338

IPC,  and  the  police  after  completion  of  investigation  submitted  the

charge-sheet. He in his evidence specifically stated that the accident

causing injuries upon the person of his son Sri Tania Giba had taken

place due to rash and negligent driving of the Traveller bus bearing

registration No.AS.07.C/5546. He was subjected to cross-examination,

but  the  evidence  adduced by  him remained unshaken in  his  cross-

examination. In support of his oral evidence, he has submitted before

the Tribunal, the medical Advice slips being marked as Ext.1 to Ext.58.

The Discharge certificate of the victim, Sri Tania Giba from GNRC, 
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Guwahati, being marked as Ext.60, certified copy of the F.I.R. and the

charge-sheet  being  marked  as  Ext.61  and  the  Accident  Information

Report being marked as Ext.62.

11.  From  the  case  record,  it  is  found  that  the

claimant  side  has  submitted  bundle  of  cash  memos  regarding

treatment of Sri Tania Giba at G.N.R.C., Guwahati, without making the

cash memos exhibited.

12.  Perused  the  Ext.61,  the  certified  copy  of  the

charge-sheet of Bihpuria Police Station Case No.149/2015, which was

submitted  by  the  police  after  completion  of  the  investigation  in

connection  with  the  motor  vehicular  accident,  which  is  under

consideration. From the charge-sheet, it is found that the police after

completion  of  investigation  submitted  the  charge-sheet  against  the

Opp. Party No.3, Sri Jayanta Baruah, who is the driver of the Traveller

bus  bearing  registration  No.AS.07.C/5546  stating  that  the  accident

causing injuries upon the person of the victim, Sri Tania Giba had taken

place due to rash and negligent driving of the Traveller bus bearing

registration No.AS.07.C/5546. In the absence of any evidence to the

contrary, the filing of the charge-sheet against the Opp. Party No.3, the

driver of the Traveller bus bearing registration No.AS.07.C/5546 itself

shows that the driver of the Traveller bus was driving the same in high

speed and also in rash and negligent manner. 

13.  In a decision of the Hon’ble Kerala High Court

reported in 2012 (1) TAC 816, a Division Bench of the Hon’ble Kerala

High  Court  held  that  filing  of  a  charge-sheet  can  be  reckoned  as

sufficient evidence of negligence in a claim under Section 166 of the

Motor Vehicles Act, and if any one of the parties do not accept such

charge-sheet,  the  burden  must  be  on  such  party  to  adduce  oral

evidence.  The Hon’ble High Court  also observed that  if  the charge-

sheet does not satisfy judicial conscience, the issue of negligence must

be decided on the other evidence.
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14. The Opp. Party insurer side did not adduce any

rebuttal evidence to show that in the accident, there was no any rash

and  negligent  driving  of  the  Traveller  bus  bearing  registration

No.AS.07.C/5546 and the accident had taken place due to fault of the

victim, Sri Tania Giba. The Opp. Party No.3, the driver of the Traveller

bus,  who had personal  knowledge regarding  the  accident  only  filed

written statement in the case,  and thereafter opted not to face the

case and avoided the witness box. 

15.  In view of the above evidence of the claimant

side and in the absence of any evidence contrary there to, there can be

no escape from the conclusion that the accident causing injuries upon

the person of Sri Tania Giba had taken place due to rash and negligent

driving  of  the  Traveller  bus  bearing  registration  No.AS.07.C/5546.

Hence, the Point No.1 is decided in favour of the claimant side.

                  POINT NO.2.

16.  In view of the discussion and decision in Point

No.1,  I  am  of  the  opinion  that  the  claimant  side  is  entitled  to

compensation. The claimant, Sri Takio Giba in his evidence stated that

due  to  the  accident,  his  son  Sri  Tania  Giba had sustained  grievous

injuries upon his  head and other parts of his body.  He also stated that

soon after the accident, his son Sri Tania Giba was shifted to Harmutty

PHC and from Harmutty PHC, his son Sri Tania Giba was taken to North

Lakhimpur Civil Hospital. But, as the condition of his son was serious,

so  the  doctor  of  North  Lakhimpur  Civil  Hospital  referred  his  son  to

G.N.R.C., Guwahati, where he underwent treatment as indoor patient.

In support of the injuries sustained by Sri Tania Giba and the treatment

underwent  there  for,  the  claimant  side  has  submitted  before  the

Tribunal the medical advice slips being marked as Ext.1 to Ext.58, the

Discharge  Certificate  of  Tania  Giba  from  G.N.R.C.,  Guwahati,  being

marked as Ext.60 and the bundle of cash memos regarding treatment

of Sri Tania Giba at G.N.R.C. without making the cash memos exhibited.

Perused Ext.60, the Discharge Certificate of Sri Tania Giba from 
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G.N.R.C., Guwahati. From Ext.60, it is found that the victim Sri Tania

Giba got  admitted at  G.N.R.C.,  Guwahati  on 19.04.2015 i.e.,  on the

following day of the accident and he underwent treatment therein as

indoor patient till 14.05.2015 i.e., for 25 days. From Ext.60,  it is found

that due to the motor vehicular accident, Sri Tania Giba had sustained

head injury and defuse Axonal injury. From the Ext.60, it is also found

that the victim, Sri Tania Giba had sustained fracture in the left frontal

bone  extending  into  the  orbital  margin.  Small  thin  extra-axial

haematoma in left anterior temporal lobe. On a careful scrutiny of the

medical advice slips, cash memos and medical Examination Reports as

mentioned here-in-above, it is found that the claimant had incurred an

amount of Rs.2,75,300.00 (Rupees Two Lakhs Seventy Five Thousand

Three Hundred) only towards the treatment of his son, Sri Tania Giba as

medical expenditure.

17.  As  the  victim  Sri  Tania  Giba  had  undergone

treatment as indoor patient at G.N.R.C., Guwahati, from 19.04.2015 to

14.05.2015 i.e., for 25 days, certainly the claimant side had incurred a

considerable  amount  of  incidental  expenditure  towards  conveyance,

maintaining attendants, special food etc. and therefore, the claimant

side is  entitled  to  a considerable  amount  of  pecuniary  damages as

incidental  expenditure.  As  the  victim,  Sri  Tania  Giba at  the  time of

accident was a minor boy aged about 9 years, as appeared from the

Claim  Petition  as  well  as  Ext.60,  the  Discharge  Certificate  from

G.N.R.C.,  Guwahati,  and  as  the victim Sri  Tania  Giba had sustained

fracture injuries over his head, so the claimant side is entitled to a

considerable amount of non-pecuniary damages on account of  pain,

shock and sufferings under which the victim Sri Tania Giba had to pass

over due to the motor vehicular accident. 

18.  Having  considered  the  nature  of  injuries

sustained by  the victim, Sri Tania Giba, as mentioned here-in-above,

the expenditure incurred there for and the facts and circumstances of

the case, just and reasonable compensation to which the claimant side

is entitled to is assessed as under   :-
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Medical expenditures ------------- Rs.2,75,300.00 

Incidental  expenditures ---------  Rs.   60,000.00

Pain, shock and sufferings ------- Rs.2,50,000.00

                                               ______________________________________

                   Total                 ----------------------  Rs.5,85,300.00

19. From the discussion and decision made in Point

No.1 that the accident causing injuries upon the person of the victim

Sri Tania Giba had taken place due to rash and negligent driving of the

Traveller bus bearing registration No.AS.07.C/ 5546, which was at the

time of accident duly insured with the Opp. Party Nos.1 and 6, Oriental

Insurance Company Ltd..

20.   Now,  coming  to  the  question  as  to  who

amongst the Opp. Parties will  have to pay the compensation to the

claimant side. In order to disown its liability, the learned advocate of

the Oriental Insurance Company Ltd. while arguing the case contended

that at  the time of accident,  the Opp. Party No.3,  the driver of  the

Traveller  bus  bearing  registration  No.AS.07.C/  5546  had  no  valid

Driving License authorising to drive PSV. The Opp. Party No.3 had a

valid Driving License to drive motorcycle and LMV only. As the Traveller

bus bearing registration No.AS.07.C/ 5546 was a PSV and as the Opp.

Party  No.3,  the  driver  of  the  Traveller  bus  bearing  registration

No.AS.07.C/5546  had  no  valid  Driving  License  to  drive  PSV,  so  the

Oriental  Insurance Company Ltd. would in no way liable to pay any

compensation. To this effect, the Opp. Party insurer side examined one

witness, named Sri Kanchan Das, who is the Investigator of the Oriental

Insurance Company Ltd..  The D.W. Sri  Kanchan Das in his evidence

stated that while he investigated the accident involving the Traveller

bus  bearing  registration  No.AS.07.C/  5546,  he  collected  the  Driving

License of the Opp. Party No.3, Sri Jayanta Borah, who was driving the

Traveller  bus  bearing  registration  No.AS.07.C/5546  at  the  time  of

accident. On collection of the Driving License of Sri Jayanta Borah, it is

found that he was authorised to drive motorcycle and LMV only. In his
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Driving License, there is no any entry to drive PSV. He has submitted a

copy of the Report in respect of the Driving License of Sri Jayanta Borah

being  collected  from  the  office  of  the  District  Transport  Officer,

Lakhimpur,  North  Lakhimpur  and  marked  the  same  as  Ext.2.  From

Ext.2, the Report of Driving License of Sri Jayanta Borah being given by

the District Transport Officer, Lakhimpur, North Lakhimpur, it is found

that he was authorised to drive motorcycle and LMV. 

21.  The  Insurance  Company  has  submitted  the

xerox  copy  of  the  Driving  License  of  Sri  Jayanta  Borah  before  the

Tribunal.  From the  xerox  copy of  the  Driving  License  of  Sri  Jayanta

Borah, it is found that it has been issued by the office of the District

Transport Officer, Lakhimpur, North Lakhimpur, in his name for a period

from 19.09.2013 to 18.09.2016 i.e., for 3 (three) years. In the Driving

License, it is mentioned that Sri Jayanta Borah has been authorised to

drive motorcycle  and LMV only.  From the xerox  copy of  the Driving

License, it is clear  that validity of the Driving License is for a period of

3 (three) years i.e., from 19.09.2013 to 18.09.2016.

22. Now, the question for determination is whether

the Opp. Party No.3, Sri Jayanta Borah, whose Driving License has been

issued for a period of 3 (three) years can drive a transport vehicle.

23. The Apex Court in Oriental Insurance Company

Ltd. -vs- Angad Kol and others, reported in (2009) 11 SCC 356 (2009

ACJ  1411),  observed  thus  -  “the  distinction  between  a  LMV  and  a

Transport Vehicle is therefore, evident. A Transport Vehicle may be a

LMV. but for purpose of driving the same, a distinct license is required

to be obtained. The distinction between a ‘Transport Vehicle’ and ‘other

vehicle’ can also be noticed from section 14 of the Act. Sub-Section (2)

of Section 14 provides for duration of a period of 3 (three) years in case

of an effective license to drive a ‘Transport Vehicle’ whereas in case of

any other license, it may remain effective for a period of 20 years.”
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24.  The ratio laid down in the above decision of the

case is that a person having a Driving License authorising to drive LMV

can not drive an LMV Transport vehicle and for driving LMV transport

vehicle a distinct license is required to be obtained. In the said case,

the  driver  was  driving  a  ‘Transport  Vehicle’  with  a  Driving  License

authorising  to drive motorcycle and LMV only. The Driving License was

issued for a period of 20 years. On the materials of the said case, the

Apex Court held, thus :

“License  having  been  granted  for  a  period  of  20

years, a presumption therefore arises that it was meant for the purpose

of a vehicle other than a Transport vehicle.

Had the Driving License been granted for transport

vehicle, the tenure thereof could not have exceeded 3 years.”

25. In the instant case, the Driving License of the

Opp.  Party  No.3,  the  driver  of  the  offending  Traveller  bus  bearing

registration No.AS.07.C/ 5546 was issued for a period of 3 years, as

appeared from the xerox copy of his Driving License being submitted

from the side of  the Oriental  Insurance Company Ltd..  So, from the

tenure  of  the  Driving  License  of  the  Opp.  Party  No.3,  it  can  be

presumed that the Driving License of the Opp. Party No.3, the driver of

the Traveller  bus was for  driving transport  vehicle,  an as such,  this

Tribunal inclined to hold that the driver of the offending Traveller bus

had valid Driving License to drive PSV and there was no violation of the

Insurance Policy condition with respect to Driving License. Therefore, it

is no one, but the Opp. Party Nos.1 and 6, Oriental Insurance Company

Ltd. with whom the offending Traveller bus was duly insured at the time

of accident will have to satisfy the award.

26.  Accordingly,  the  case  is  partly  allowed  on

contest with cost.
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A W A R D

27.  Rs.5,85,300.00 ( Rupees Five Lakhs Eighty Five

Thousand Three Hundred )  only is  awarded as compensation to the

claimant side with interest @ 6% p.a. from the date of 15.11.2018 i.e.,

the  date  of  cross-examination  of  the  claimant  witness  No.1  till

payment. The Opp. Party Nos.1 and 6, Oriental Insurance Company Ltd.

is directed to pay the award to the claimant side within 1 (one) month

from the date of this order. The amount, if any, paid as no fault liability,

shall be adjusted. 

Out  of  the  awarded  amount,  Rs.3,00,000.00

( Rupees Three Lakhs )  only be fixed deposited in the name of  the

victim,  Sri  Tania  Giba  in  a  nationalised  bank  in  MIS  till  his  attaining

majority.

  

28.  Free copy of the Judgment be given to the both

sides forthwith.

29.  Given  under  my  hand  and  seal  of  this

Tribunal on  this 26th day of July, 2019.

  

          ( M. A. Choudhury )
                       Member, MACT,
            Lakhimpur, North Lakhimpur.

Dictated & corrected by me -

( M.A.Choudhury )
Member, MACT,
Lakhimpur, North Lakhimpur.

Transcribed & typed by-
Sri Satyabrata Kshattry, Stenographer.
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A P P E N D I X 

1. WITNESSES EXAMINED BY THE CLAIMANT SIDE :

Claimant Witness No.1 – Sri Takio Giba, the claimant of the case.

2. WITNESSES EXAMINED BY THE OPP. PARTY SIDE :

Defence Witness No.1 – Sri Kanchan Das, Investigator of the Oriental 

Insurance Company Ltd.

3. DOCUMENTS PRODUCED IN THE CASE BY THE CLAIMANT SIDE:

Ext.1 to Ext.58 – Medical Advice Slips

Ext.60 – Discharge Certificate of the victim, Sri Tania Giba from 

G.N.R.C., Guwahati.

Ext.61 – Certified copy of the F.I.R. and the Charge-sheet.

Ext.62 – Accident Information Report. 

 

4. DOCUMENTS PRODUCED IN THE CASE BY THE OPP. PARTY SIDE:

Ext.1 – Report given by the D.T.O., Lakhimpur, North Lakhimpur, on the 

Driving License of the Opp. Party No.4 & 5, Sri Dipankar Das.

Ext.2 – Report given by the D.T.O., Lakhimpur, North Lakhimpur, on the 

Driving License of the Opp. Party No.3, Sri Jayanta Borah.

Ext.3 – Investigation Report.

                   ( M. A. Choudhury )
                      Member, MACT,
           Lakhimpur, North Lakhimpur.


