
                                                                                     Sessions  Case  No – 63(NL)2013.

       

      IN THE COURT OF SESSIONS JUDGE, LAKHIMPUR. 

                        NORTH LAKHIMPUR.

                          Present – M. A. Choudhury.   

                                        Sessions Judge,

                                        Lakhimpur.

                    Sessions Case No – 63 (NL) 2013.

                                               Under sections – 506, 307 IPC.

                          State of Assam.

                                   Vs.

1. Md Faijul Islam.

                              ------------ Accused.

 Appearance :

 Mr. J. Saikia, Public Prosecutor ----------- For the State.

 Mr. A. Hussain,  Advocate --------------- For the Accused.   

 Date of framing of Charge – 2.5.2013.

 Date of taking evidence –   14.8.2013, 20.11.2013, 5.10.2015, 

                                         27.1.2016, 21.6.2016, 2.11.2016, 

                                         23.5.2017.

 Date of  hearing Argument – 22.5.2019.

 Date of delivery of Judgment – 3.6.2019.

                                    JUDGMENT

                     1.The case of the Prosecution may in brief  describe thus :

                      The informant Md. Kasem Ali on 20.2.2013 lodged an ejahar

with Bihpuria Police Station to the effect that the accused  Md. Faijul Islam

since last one month,  had  been  intimidating him with dire consequences.

The accused also moved here and there armed with sharp weapons with the
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intention of killing him. On 20. 02.2013 at about 1-30 p.m., the accused

came   near by his house being armed with a dao, and gave a blow with the

dao in order to kill him. But, he saved himself by giving defence with a piece

of bamboo. The blow of dao given by the accused fell upon the piece of

bamboo cutting down half of it.

           

                     2. On receiving the ejahar, the  O.C., Bihpuria  Police  Station

registered   a case vide Bihpuria P.S. Case No-42/2013, u/s 307 IPC. The

Police  started investigation of the case. In course of investigation, the I.O.

visited  the  place  of  occurrence,  prepared  the  sketch  map  of  the  P.O,

recorded  the  statement  of  witnesses  under  section  161  Cr.P.C.  The  I.O.

arrested the accused Md Faijul Islam and produced him before the court.

The I.O. seized a piece of bamboo on being  produced by informant Md.

Kasem Ali by preparing a seizure list. After completion of investigation, the

I.O. found sufficient incriminating materials against the accused Md Faijul

Islam under sections 506, 307 IPC and accordingly, the I.O. submitted the

charge sheet  against the accused Md Faijul Islam  under sections 506, 307

IPC.

 

                     3. On receiving the Charge sheet, learned Chief Judicial

Magistrate,  Lakhimpur  took  cognizance  of  the  case,   procured  the

attendance  of  the  accused  Md.  Faijul  Islam.  The  learned  Chief  Judicial

Magistrate   after  complying   with  the  provisions  of  section  207  Cr.P.C.,

committed the case to this court as the offence under section 307 IPC is

exclusively triable by the court of Sessions.            

                       4.The accused Md Faijul Islam made his appearance before

the court. After hearing the learned advocate of both sides and perusing the

case record, on being found sufficient  incriminating materials against the

accused person under sections 506,  307 IPC,  the charges under section

506, 307 IPC were framed against the  accused person. The charges were

read over and explained to the  accused person to which he  pleaded not

guilty and claimed to be tried.

                     5.In course of trial, the Prosecution side examined seven

witnesses including  I.O.
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                     6. The statement of the accused person has been recorded

under section 313  Cr.P.C. The accused person in his aforesaid statement

denied the commission of any offence.  

                   7. In defence, the defence side examined on witness. 

                   Heard Argument from the learned advocate of both sides.

Perused the case record and the evidence on  record  very carefully.

                   8.The points for determination in this case are :

       

                     (I)Whether the accused person criminally intimidated Md.

Kasem Ali with dire consequences?

                   (II) Whether the accused person assaulted the informant Md

Kasem Ali with a dao  with such intention and knowledge and under such

circumstances that if by that act the accused person caused the death of

Md. Kasem Ali,  he  would have been guilty of murder?

              9.               DECISION AND REASONS :  

                     P.W.1 Md. Kasem Ali is the victim of the case.  He in his

evidence stated that there were  bamboo bushes and trees  situated in the

land in front of his homestead being owned by his cousin brother Saibur

Rahman.  As  the  shadow  of  the  bamboo  bushes  and  trees  caused

inconvenience  in  drying   paddy  under  sunlight  in  his  homestead,  he

requested  Saibur  Rahman  to  cut  bamboo  bushes  and   trees.  But,  the

accused always resisted Saibur Rahman from cutting the bamboo bushes

and trees. He in his evidence stated that at the fateful time of occurrence,

he was working in his courtyard and at that time, the accused Faijul Islam

came to his courtyard with a dao and tried to give him a blow  with the dao

on is  shoulder,  but  he somehow escaped from the blow by putting one

bamboo. The blow of the dao fell upon the bamboo causing  cutting down

half of it. Then he lodged an ejahar regarding the occurrence with Police

Station.  He stated that the police in course of investigation seized the piece

3



                                                                                     Sessions  Case  No – 63(NL)2013.

of bamoo on being produced by him. He in his evidence specifically stated

that the accused Faijul Islam came to his courtyard with a dao and tried to

give him a blow  with a dao on is shoulder, but he somehow escaped from

the blow by putting one bamboo and this part of evidence adduced by him

remained unshaken in his cross-examination. The evidence adduced by him

remained  unshaken  in  his  cross-examination.  The  Prosecution  side  has

failed to bring out any reason to show that he has been deposing falsely

against  the  accused  person.  The  evidence  adduced  by  him  is  cogent,

consistent, reliable and I find no reason to disbelieve his evidence. 

              10. P.W.2 Md Marfat Ali Khan in his evidence stated that the

occurrence had taken place on 20.2.2013 at about 1-30 p.m. According to

his evidence, at the time of occurrence, he was working as contractor under

ASEB and was doing the work of erecting  electrical  wire in the  village

where the house of informant Md Kasem Ali and the accused Faijul Islam is

situated.  At  that  time,  he  found  some  bamboo  bushes  and  trees  were

coming out towards the road from the plot of land adjacent  to the land

belonged to the son of Md Kasem Ali for which he asked the bamboo owner

to cut the bamboos. At that time, the accused Md Faijul Islam came there

and he whispered something with the owner of the said land and instructed

him not to allow to cut  the said bamboo.  At that time, Md Kasem Ali came

from his house and asked the accused why he was  preventing the cutting

of  bamboos.  At that time, the accused  being armed with a dao, gave a

blow with a dao to Kasem Ali. But, Md Kasem Ali saved himself from the dao

blow by obstructing the dao blow with a bamboo piece. There after, the

near by people assembled  and the accused left the place of occurrence. In

course of  investigation,  Police seized  the bamboo piece by preparing a

seizure list and he put his signature in the seizure list. He proved the seizure

list as Ext-2 and Ext-2(2) is his signature in it. The evidence adduced by him

remained unshaken in his cross-examination. The prosecution has failed to

bring out any reason to show that he has been deposing falsely in the case.

From his evidence, it is found that the accused gave a blow with a dao upon

the  person  of  Md  Kasem  Ali,  but  he  saved  himself  from  the  blow  by

protecting it with a bamboo piece.
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               11. P.W.3 Md. Ramjan Ali in his evidence stated that the victim Md

Kasem Ali is his younger brother. At the time of occurrence, he was in his

house.  Then his  brother  Md Kasem Ali  requested Saibur  Rahman to  cut

some of the bamboo trees which had been bending towards the road as it

caused difficulties to him for drying paddy on the road. Then Saibur Rahman

agreed and cut down some of the bamboo trees. He in his evidence  stated

that at that time, the accused faijul Islam came to the place having a dao in

his hand and asked Saibur Rahman why he had agreed to cut bamboo trees.

Then  Md Kasem Ali asked Faijul Islam why he was interfering in the matter.

At this, the accused Md Faijul Islam gave a dao blow upon the person of

Kasem Ali. But, Kasem Ali saved himself by defending the dao blow with a

bamboo  piece  which  was  in  his  hand.  There  after,  the  accused  person

abused Md Kasem Ali and also threatened him by saying to end his life.  He

in his evidence stated that the Police seized the bamboo piece by preparing

a seizure list. He put his signature in the seizure list. He proved the seizure

list as Ext-2 and he put his thumb impression in the seizure list. He was

subjected  to  cross-examination.  But,  the  evidence  adduced  by  him

remained unshaken in his cross-examination. From his evidence it is found

that the accused assaulted the victim Md Kasem Ali.

              12. P.W.4 Md Abu Hanifa is the son of the victim Md Kasem Ali. He

in his evidence stated that at the  time of occurrence, he was not present in

his house. He arrived at house in the evening and then he came to know

from his father that the accused Md Faijul Islam attempted to kill his father

by a kukuri. His father saved himself by defending the kukuri blow with a

bamboo  piece.   He  in  his   evidence  stated  that  he  had   heard  the

occurrence from his father  Md Kasem Ali. But, Md Kasem Ali in his evidence

did not say that he had stated the occurrence to his  son P.W.4 Md Abu

Hanifa. So, the evidence adduced by P.W.4 Md Abu Hanifa is inadmissible in

evidence.

               13. P.W.5 Musstt. Sukuri Khatoon is the younger sister of Md

Kasem Ali. She in her evidence stated that the occurrence had taken place

two years back. She stated that at  the time of occurrence,  she was not

present  in  the place of  occurrence.  She came to know from others  that

quarrel had taken place between the accused and her brother Md Kasem
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Ali. She stated that she did not know  anything more about the occurrence.

This  witness  was  declared  as  hostile  by  the  Prosecution  side  and  was

subjected  to  cross-examination.  But,  the  Prosecution  side  while  cross-

examining her failed to bring out any fact in favour of the Prosecution side.

From her evidence, it is found that a quarrel had taken place between the

accused and Md Kasem Ali.

              14. P.W.6 Sri Hiranya Pator and P.W.7 Sri Ghanashyam Nath are the

I.Os  of  the  case.  P.W.7  Sri  Ghanashyam  Nath  conducted  preliminary

investigation  of  the  case.  P.W.6  Sri  Hiranya  Pator  submitted  the  charge

sheet in the case against the accused Md  Faijul Islam  under sections 506,

307 IPC.  The I.O. P.W. 6 Sri Hiranya Pator proved the charge  sheet as Ext-3

and Ext-3(1) is his signature in it.         

                 15. From the evidence adduced by P.W.1 the victim Md Kasem Ali

and his evidence being  corroborated by the evidence  adduced by P.W.2 Md

Marfot  Ali  Khan,  P.W.3 Md Ramjan Ali,  P.W.4 Md Abu Hanifa,  it  has been

proved  beyond  all  reasonable  doubt  that  the  accused  Md  Faijul  Islam

assaulted P.W.1 the victim Md.Kasem Ali with a dao.

                 16. The accused person in order to prove his innocence,

examined one witness named Md Saibur Rahman as D.W.1. D.W.1 Md Saibur

Rahman in his evidence stated that he knows the informant  Md kasem Ali

and the accused Md faijul Islam. He  stated that his house is situated about

50 metres away from the house of Md. Kasem Ali and about ½ k.m. away

from the house of accused Md Faijul Islam. He in his evidence stated that

the public graveyard of their village is situated near the house of Md Kasem

Ali.  There  is  a  bamboo  bush  in  the  graveyard  and  the  shadow  of  the

bamboo bush falls upon the house of Md. Kasem Ali. Kasem Ali asked him to

cut  the  bamboo  bush.   He  stated  that  it  was  a  public  graveyard  and

bamboos were used by the local people at the time of burying dead body.

He in his evidence stated that Md Kasem Ali forced him to cut the bamboo

bush, and then he called a village meeting and it was held on 19.2.2013

near the village graveyard. In the said meeting, the accused stated that as

the graveyard was a Public graveyard, it would cause inconvenience to the

village  people  if  the  bamboo  bush  would  removed.  Then  Md  Kasem Ali
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called Police over phone.  The Police came.  The Police after  knowing the

occurrence,  went away with out arresting the accused person.  He in his

evidence stated that on the next day ie,  on 20.2.2013 at about 12-30 p.m.,

while he was playing carrom with others in front of the house of accused, at

that time, Police came and took the accused person along with them. On

the following day, he came to know that Md kasem Ali had lodged an ejahar

against the accused. But, he in his evidence did not say a word that the

accused had not  assaulted  Md.  Kasem Ali  with  a  dao.  So,  the evidence

adduced by him does not inspire confidence.

                  17. Because of what have  been discussed and pointed out here

in above, it has been proved beyond all reasonable  doubt that the accused

person assaulted the informant Md. Kasem Ali.  The Prosecution side has

been able to prove the charge under section 352 IPC  against the accused

Md Faijul Islam beyond all reasonable doubt. In the instant case, the charge

was framed against the accused person  under section 506 IPC. But, the

charge under section 352 of  IPC has been proved against  the  accused

person which was not framed against the accused person in the case. As

per  provision  of  section 222(1)  Cr.P.C.,  there  is  no bar  in  convicting the

accused under section 352 IPC although he was not charged  with it, as

because, it is the minor offence to the offence under section  506 IPC. 

   

               18. Now, let me decide whether the accused  person assaulted the

victim Md Kasem Ali with a dao with such intention or knowledge, and under

such circumstances that if he by such act caused death, he would be guilty

of  murder.  The intention and knowledge are the state  of mind of   man;

direct evidence there of except through his own confession can not be had;

and  apart  from  confession  they  can  be  proved   only  by  circumstancial

evidence. In other words, they are the matters for inference from all the

circumstances  of  the  case  such  as  motive,  the  preparation  made,  the

declaration of the offender and the nature of  weapon used, the persistence

of the assault, the nature of injuries actually inflicted and also their location,

the opportunities available which the accused gets. In the case of what are

generally described as unpremeditated  offences or offences as committed

under the spur of the moment, intention may be contemporaneous with the

physical  act,  at  best  of  just  an  instant  before,  and  is  generally  to  be
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gathered from the nature  and consequences of the act and the attendant

circumstances.

                   In the instant case, from the evidence of P.W.1 victim Md Kasem

Ali, it is found that the accused came to his courtyard with a dao and tried

to give a dao blow on his shoulder. But, he protected himself from the blow

by a  bamboo piece. From his evidence, it is found that he had not sustained

any injury as the dao blow had not touched him. Above all, the Police had

not  seized  any  dao  from  the  place  of  occurrence  or  possession  of  the

accused.

                   From the facts and circumstances of the case, it is found that

the accused had no intention to cause the death of informant Md Kasem Ali.

So, what I find from the above discussion is that the evidence adduced by

the Prosecution falls short of the requirement of proving the charge under

section 307 IPC brought  against the accused person. 

                  19. Because of what have been discussed and pointed out here

in above, it is found that the Prosecution side has been able to prove the

charge under section 352 IPC brought against the accused person beyond

all reasonable doubt. I therefore hold the accused Md Faijul Islam guilty for

the offence under section 352 IPC and convict him accordingly.

                        

                20. From the discussion as made  here in above, it is found that

the Prosecution side has failed to prove the charge under section 307 IPC

brought against the accused person. I therefore, hold the accused Md Faijul

Islam  not guilty for the offence under section 307 IPC and acquit him from

the charge under section 307 IPC.

                21. The accused person is convicted  under section 352 IPC.

Section  352  IPC  provides  for  punishment  for  imprisonment  of  either

description for a term which may extend to three months or with fine which

may  extend to  Rs-5,00/-  or  with  both.  No  previous  conviction  has  been

proved against the accused person. Having regard to the circumstances of

the  case  and  the  nature  of  the  offence  under  section  352  IPC  being

committed by the accused person and as there is nothing adverse against
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the character of the accused person in the case record, I find it a fit case to

give benefit to the accused person under the provision of section 3 of the

Probation of Offenders’ Act. Accordingly, I do the same.

                22. I here by warn and give caution to the accused person not to

repeat such an act in future and release him after due admonition.

               23. The seized article be destroyed in due course of time.

                     

                24. A  free copy of the Judgment be given to the accused person

forthwith.

               25.  A copy of the judgment be forwarded to the District

Magistrate, Lakhimpur  under section 365 of Cr.P.C.

 

                26. Given under  my hand and the seal of this court on this the

3rd day of  June, 2019.

     Typed by

(M. A. Choudhury)                                        (M. A. Choudhury)

  Sessions Judge,                                            Sessions Judge,

    Lakhimpur.                                                   Lakhimpur.

                    

                          APPENDIX

 

           1.   WITNESSES EXAMINED  BY THE PROSECUTION  SIDE:

 

               P.W.1 – Md Kasem Ali who is the informant as well as the 

                           victim of the case.  

               P.W.2 – Md Marfot Ali Khan.
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               P.W.3 – Md Ramjan Ali.  

               P.W.4 –  Md. Abu Hanifa.

               P.W.5 –  Musstt. Sukuri Khatoon.

               P.W.6 –   Sri Hiranya Pator, the I.O. of the case.

               P.W.7 -  Sri Ghanashyam Nath, other I.O. of the case. 

                          

             2.  WITNESSES  EXAMINED BY THE DEFENCE  SIDE :

                 D.W.1- Md  Saibur Rahman.

             3. DOCUMENTS PRODUCED BY THE PROSECUTION SIDE :

                Ext-1 – Ejahar.

                Ext-2-  Seizure List.                 

                Ext-3- Charge Sheet.                    

                    

            4. DOCUMENTS PRODUCED BY THE DEFENCE SIDE :

        

                      Nil.

            5. MATERIALS PRODUCED IN THE CASE:    

 

              Material Ext-1-  Bamboo piece.

                                                     ( M. A. Choudhury)

                                                        Sessions Judge,

                                                          Lakhimpur.

                                                

                   *******************************
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