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GR CASE NO: 826 of 2018
                         

         IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

LAKHIMPUR, NORTH LAKHIMPUR

GR CASE NO: 826 of 2018

Under section 279/304(A)/427 IPC 

State

 

-Versus-

-

       Sri Dipu Sonowal        ...........Accused Person

                                                                                

PRESENT :  Sri Jayanta Kumar Saikia, AJS

                    Judicial Magistrate, First Class

                    Lakhimpur, North Lakhimpur.

ADVOCATES APPEARED-

FOR THE PROSECUTION  :  Sri Debajit Dutta Borah.

     Smt. Kalpana Chetry

 

FOR THE ACCUSED          :    Sri Aditya Boruah

OFFENCE EXPLAINED ON : 11.02.2019    

EVIDENCE RECORDED ON: 01.07.2019, 12.07.2019

S/D RECORDED ON           : 12-07-2019

ARGUMENT HEARD ON    :   12-07-2019

                   JUDGMENT DELIVERED ON: 12-07-2019.
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JUDGMENT

1. The  prosecution  case  sets  into  motion  on  filing  a  F.I.R,  by  the

informant, Sri Bhogeswar Phukan on 11.04.2018, alleging that on

09.04.2018  at  6:45  pm,  at  15  No-  National  High  Way  near

Lamugaon,  an unidentified motor-cycle  rider  dashed his  younger

brother, namely, Sri Prabit Phukan, who was riding a bicycle from

his work place situated at North Lakhimpur town and the deceased

victim  Prabit  Phukan  succumbed  to  his  injuries  at  the  place  of

occurrence. It is further alleged that from the place of occurrence,

the mobile phone of the unidentified accused was recovered which

was handed over to the police. Hence, he has lodged this case. 

2. The Officer-in-charge, Boginadi Police Station on receipt of Ejahar

registered  Boginadi  P.S.,  Case  No.  67/2018  under  section

279/304(A)/427  of  IPC  and  endorsed  the  concerned  I.O  for

investigation. After completion of the investigation, the concerned

I.O.  submitted  charge  sheet  against  accused  person,  Sri  Dipu

Sonowal under Section 279/304(A)/427 IPC. 

3. In due course, the accused person appeared before the Court on

receipt  of  summon and  the  copies  of  relevant  documents  were

furnished to him as per section 207 of CrPC.  Having found a prima

facie  case  against  the  accused  person  under  Section

279/304(A)/427 of  IPC,  the  particulars  of  offences  under  section

279/304(A)/427 of IPC are read over and explained to the accused

person vide order dated 11.02.2019, to which he pleaded not guilty

and claimed to be tried.

4. The  prosecution,  in  support  of  its  case,  examined  three  (03)

witnesses including the Investigating Officer. 

5. The  accused  person  is  examined  under  section  313  of  Cr.P.C.

wherein  all  the  incriminating  evidence  was  put  to  the  accused

person.  During  his  examination,  he  denied  his  culpability  in  the

alleged offences. Defence side examined no witnesses.

6. I have heard the arguments advanced by the learned Asstt. Public

Prosecutor  and  the  Defence  Counsel  at  length  and  perused  the

material on record. 
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POINTS FOR DETERMINATION:-

7. Upon  hearing  both  sides  and  on  perusal  of  the  record,   the

following points for determination are framed: 

(i) Whether on 09.04.2018 at about 6:45 pm at Lamugaon,

under  the  jurisdiction  of  Boginadi  police  station,  the

accused person, drove his motor-cycle in a public way

in a manner so rashly and negligently as to endanger

human  life  or  to  be  likely  to  cause  hurt  to  the

victim/deceased  Sri  Prabit  Phukan  and  thereby

committed an offence punishable under section 279 of

IPC or not?  

(ii) Whether on the same date, at the same time and at the

same place, the accused person, caused the death by

doing an act to the deceased Sri Prabit Phukan i.e. by

driving his motor-cycle which was rash or negligent not

amounting  to  culpable  homicide  and  thereby

committed the offence punishable under section 304(A)

of IPC?

(iii) Whether on the same date, at the same time and at the

same place,  the accused person, committed mischief

by  damaging  the  bicycle  of  the  deceased  victim  Sri

Prabit  Phukan  and  thereby  committed  the  offence

punishable under section 427 of IPC?

           DISCUSSION, DECISION AND REASONS THEREOF:

8. I have carefully gone over the evidence on record and have also

given thoughtful considerations to the rivalry submissions made by

both  sides.  Now,  let  me proceed to  appreciate  the  evidence on

record to reach at a just decision.

9. The prosecution side marshaled evidence of (03) three witnesses

including the investigating officer to prove its case. Let us discuss

the testimonies of the witnesses one by one.
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10. PW1, Sri Bhogeswar Phukan is the informant of the case. He

exhibited Exhibit-1 is the FIR and Exhibit-1(1) is his signature. He

stated in his evidence that he does not know the accused person.

PW1 stated that the incident occurred in the month of April, 2018,

at about 6:30 to 7 pm at Lamugaon on the National High-way No-

15. He was at his residence situated at a distance of 7 (seven) km

from  the  place  of  occurrence.  He  has  received  telephonic

information that his younger brother, namely, Prabita Phukan met

with an accident and he succumbed to his injuries on the spot. PW1

also says that the victim was coming back to his residence from

North Lakhimpur Town by riding his bicycle at that time. He visited

the place  of  occurrence.  The victim was  lying on  the  road.  The

public gathered at the spot and already police arrived at the spot.

The  police  brought  the  dead  body  to  the  Civil  Hospital  North

Lakhimpur and after post-mortem, his remaining was handed over

to them. He also says that he has lodged this case about 10/15

days  of  the  incident.  He  has  learned  that  a  vehicle  dashed his

deceased younger brother, but he does not know what was that

vehicle  nor  he  know  how  the  incident  occurred.  His  cross-

examination is declined by the defence side.

11. Admittedly,  PW1  (informant)  is  not  an  eye  witness  of  the

incident  nor  his  evidence  reveals  any  fact  which  linked  the

involvement of the accused person in the alleged crime.

12. Same is the fate of the evidence of PW2, namely, Sri Sunit Kr.

Phukan,  who  is  the  uncle  of  the  informant  (PW1),  namely,  Sri

Bhogeswar  Phukan.  In  his  evidence,  he  has  stated  that  the

deceased victim Late Prabita Phukan was his nephew and he was

younger  brother  of  the  informant,  but  he  does  not  know  the

accused person. PW2 says that the incident occurred in the year

2018, at night at Lamugaon on the National High-way No-15. At the

time of the incident, he was at Itanagar at Arunachal Pradesh. The

family members of the deceased victim invited him to attend the

funeral  ceremony  of  the  deceased  victim.  He  learned  that  the

victim met with an accident in which a motor cycle dashed him due

to which he succumbed to his injuries. But he does not have any
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knowledge regarding how the incident occurred and who was the

offender in this case. During his cross-examination, PW2 says that

he does not know who was the rider of the motor-cycle and he has

not  seen  the  alleged  incident.  Being  hearsay  evidence,  his

testimony will not support the prosecution case.

13. PW3, namely, ASI Krishna Chauhan, who is the Investigating

Officer of this case, stated in his evidence that on 09.04.2018, he

was posted as ASI at Boginadi Police Station and he was on duty.

On  that  very  day  i.e  09.04.2018,  the  then  O/C  Boginadi  Police

Station,  Sri  Utpal  Sarmah  received  a  telephonic  information

regarding a motor accident took place at Lamu gaon on National

High way. POn receipt of  the information,  the then O/C Boginadi

Police  Station,  Sri  Utpal  Sarmah  made  GD  Entry  N0-136  dated

09.04.2018 and directed him to visit the place of occurrence along

with the police stuff. Accordingly, he visited the place of occurrence

and he found one unidentified person was lying on the road, due to

motor accident and he had already succumbed to his injuries on the

spot. He says that the deceased victim was a bi-cycle rider. He has

found the offending motor-cycle bearing Registration No-AS-22-A-

7692 was lying at the place of occurrence. The motor-cycle rider

was  not  present  at  the  place  of  occurrence.  As  it  was  late,  he

immediately sent the corpse from the place of occurrence to the

North  Lakhimpur  Civil  Hospital  for  post-mortem  on  police

requisition. He has prepared the Seizure list, which is Exhibit-2 and

seized the offending motor-cycle in presence of available witnesses.

He has also prepared the Sketch Map i.e Exhibit-3 and Exhibit-3(1)

is  his  signature.  He  has  also  recorded  the  statements  of  the

witnesses,  namely,  Sri  Hem  Kanta  Sonowal,  Sri  Prabin  Das,  Sri

Bhugeswar Phukan and Sri S.K Phukan under section 161 of Cr.PC.

He visited the North Lakhimpur Civil Hospital on the next day and

prepared the Inquest Report.  Exhibit-4 is the Inquest Report and

Exhibit-4(1) is his signature. After the Post-mortem, the corpse of

the victim was delivered to his family members. He also stated in

his  evidence  that  on  11.04.2018,  the  informant,  namely,  Sri

Bhugeswar  Phukan  lodged  one  FIR  against  unknown  rider  of  a
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motor-cycle. On receipt of the same, the then O/C Boginadi Police

Station, Sri  Utpal Sarmah registered Boginadi Police station Case

No-67 of 2018 dated 11.04.2018 under section 279/304(A)/427 of

IPC  and  endorsed  him  for  investigation.  Exhibit-5  is  the

Endorsement order and Exhibit-5(1) is the seal and signature of the

then O/C Boginadi Police Station, Sri Utpal Sarmah, who is known to

him as  he worked with  him for  two years,  which  he knows and

identifies  his  signature.  He  has  recorded  the  statement  of  the

informant,  namely,  Sri  Bhugeswar  Phukan  under  section  161  of

Cr.PC.  at  the  Police  station  itself.  PW3  (I.O)  also  says  that  the

accused person, Sri Dipu Sonowal, surrendered at the Police station

on 12.04.2018 along with the documents of the seized motor-cycle.

Accordingly,  he  has  seized  the  same.  He  has  recorded  the

statement of the accused person under section 161 of CrPC and

considering the bailable nature of the offences, he has released the

accused person on bail.  He has produced the seized motor-cycle

before the D.T.O, Lakhimpur, North Lakhimpur for examination and

accordingly, the M.V.I, Lakhimpur, North Lakhimpur examined the

motor-cycle  on  27.04.2018.  He  has  collected  the  report  on  the

same day. Thereafter, he has handed over the custody of the seized

motor-cycle  to  its  registered  owner,  namely,  Sri  Sadananda

Sonowal. He has collected the Post-mortem Report on 31.05.2018.

Thereafter, he submitted the Case Diary to Sri Utpal Sarmah, the

then  O/C  of  Boginadi  Police  Station,  who  has  completed  the

investigation  of  the  case  and  submitted  Charge-sheet  No-59  of

2018 dated 31.05.2018 against  the accused person,  namely,  Sri

Dipu Sonowal under section 279/304(A)/427 of IPC. Exhibit-6 is the

Charge-sheet and Exhibit-6(1) is the seal and signature of the then

O/C Boginadi Police Station, Sri Utpal Sarmah, who is known to him

as he worked with him for two years. He knows and identifies his

signature. 

14. During cross-examination,  PW3 (I.O) stated that there is  no

mention of any name as accused in this case. He stated that there

is  a  mention  in  the  FIR  that  a  mobile  phone  bearing  No-

9531284199 was recovered from the alleged place of occurrence.
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But, he has not received any mobile phone in this case. So, he has

not seized anything in this regard nor he has inquired about the

owner  of  the  said  mobile  phone. He also  says  that he  has  not

conducted any TIP in this case.  PW3 also says that the accused

person is not the registered owner of the seized motor-cycle of this

case.  He also  stated that  he  has  not  seized  the  bi-cycle  of  the

deceased victim in connection with this case. He stated that there

is no mention in the Post Mortem Report, which was collected by

him in connection with this case from the North Lakhimpur Civil

Hospital  that  the  cause  of  death  is  due  to  any  kind  of  motor

accident.

15. Now, in the evidence of PW3 (I.O), there are certain material

discrepancies  found in this  case.  According to the I.O (PW3),  he

prepared the seizure list i.e Exhibit-2 on 09.04.2018 at the place of

occurrence.  Exhibit-2 i.e Seizure list reveals that the motor-cycle

along  with  certain  documents  were  seized.  But,  PW3  (I.O)  also

stated that on 12.04.2018, the documents of the motor-cycle were

produced  before  him  at  the  Police  Station  and  he  seized  the

documents at the Police Station. If it is true then, the I.O (PW3) has

seized the same documents on two different dates by preparing

one seizure  list,  which  is  a  serious  lacuna left  by the I.O (PW3)

during the investigation of the case. Moreover, the accused person,

namely,  Sri  Dipu  Sonowal  is  not  the  registered  owner  of  the

aforesaid  offending  motor-cycle,  which  was  seized  in  connection

with this  case.  The I.O (PW3) has admitted the same during his

cross-examination.  So,  this  piece of  evidence is  found to be not

material  for  being  not  directly  related  to  the  prosecution  case.

Now,  according  to  the  FIR  i.e  Exhibit-1,  one  mobile  phone  was

recovered from the place of occurrence from which the identity of

the  offender  was  found.  But,  no  mobile  phone  was  seized  in

connection  with  this  case  nor  any  inquiry  was  made  in  this

connection. Hence, the evidence adduced by the prosecution side

is  not  sufficient  to  link  the  evidence  of  the  I.O  (PW3)  to  the

prosecution case against the accused person. Moreover, due to the

existence of inconsistencies, discrepancies, contradiction between
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the statement made by the I.O (PW3) and his Case Diary and FIR i.e

Exhibit-1,  implicating  the  accused  person  to  the  affect  that  the

accused  person  was  riding  the  motor-cycle  which  dashed  the

deceased cannot be relied upon.

16. It is found that there is no eye witness in this case, who has

seen that the accused person was riding his motor-cycle rashly and

negligently  on  the  National  Highway,  due  to  which  the  alleged

incident occurred. The prosecution side has failed to produce any

direct evidence in this regard.

17. It  is  a  cardinal  principle  of  criminal  jurisprudence  that  the

prosecution side to prove the guilt of the accused person beyond all

reasonable doubt. But, in this case, the prosecution side has failed

to  bring  home  the  guilt  of  the  accused  person  under  offence

punishable  under  section  279/304(A)/427  of  IPC  beyond  all  the

shadows of the reasonable doubt. 

O R D E R

In the light of aforesaid discussion and reasons thereof, I am of the

considered opinion that the prosecution side failed to prove its case

against the accused person beyond reasonable doubt.

 Accordingly, the accused person, Sri Dipu Sonowal is acquitted of

the offences under section u/s 279/304(A)/427 of IPC and he is set

at liberty forthwith. 

The bail bonds of the accused person and his surety shall remain in

force for a period of 6 months from today as per amended CrPC. 

The I.O is directed to dispose the seized material, if any, as per law.

Given under my hand and seal of this court on this 12th day

of July, 2019.

                           

Sri Jayanta Kumar Saikia, AJS
Judicial Magistrate, First Class,
Lakhimpur, North Lakhimpur

Typed by Steno Gr.III
Debashis Bhuyan
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APPENDIX

PROSECUTION EXHIBITS:

Exhibit-1:  F.I.R.

Exhibit-2:  Seizure list

Exhibit-3:  Sketch Map.

Exhibit-4:  Inquest Report.

Exhibit-5:  Endorsement order.

Exhibit-6:  Charge-sheet.

DEFENCE EXHIBITS

NIL

PROSECUTION WITNESSES

PW-1 : Sri Bhogeswar Phukan (informant)

PW-2 : Sri Sunit Kr. Phukan.

PW-3: ASI Krishna Chauhan (I.O)

DEFENCE WITNESSES

NONE

MATERIAL EXHIBITS

NIL

                                         

                      

  Sri Jayanta Kumar Saikia, AJS
Judicial Magistrate, First Class,

               Lakhimpur, North Lakhimpur.

 


