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IN THE COURT OF JUDICIAL MAGISTRATE, FIRST CLASS,

LAKHIMPUR, NORTH LAKIHMPUR

MISC. CASE 62/2017

(U/S 125 CrPC)

PETITIONER :   MUSTT. RASIDA BEGUM

-Vs-

RESPONDENT       :  MD. ABDUL SALAM

     DISTRICT             :   LAKHIMPUR, NORTH LAKHIMPUR

    PRESENT : Sri Jayanta Kumar Saikia, AJS

        Judicial Magistrate, First Class

                  Lakhimpur, North Lakhimpur

     ADVOCATE FOR THE PETITIONER   : Smt. M.D Gohain Baruah

     ADVOCATE FOR THE RESPONDENT:   None

     PW EVIDENCE RECORDED ON       :  24-05-2018, 15.06.2018. 

     03.12.2018

      DW EVIDENCE RECORDED ON       : NIL

      ARGUMENT HEARD ON                 :  06-06-2019.

     JUDGMENT DELIVERED ON           :  20-07-2019.

JUDGMENT

1. This  is  an  application  filed  by  Mustt.  Rashida  Begum  (herein-after

called as First party) under section 125 Cr.P.C. claiming maintenance

for herself and her minor children, namely, Md. Abdul Rajak (08 years)

and  Miss.  Sadiya  Sultana  (  2  years  5  months)   from  Md.  Abdul

Salam(herein-after called as second party).

2. The first party averred in her plaint/complaint that the first party was

married to the second party on 11.04.2008 as per Islamic Shariat and

merrily lived for 2 (two) years. She has begotten a male child, namely,

Sri Abdul Rajak, and a female child, Miss Sadiya Sultana, who are of
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the age of 08 years and 2 years 5 months respectively. After two years

of  marriage,  the  second  party  started  torturing  her  by  demanding

dowry. She was also subjected to physical assault under the suspicion

of her chastity. A village “bichar” was called on 26.07.2015 and the

first party started residing with the second party on the promise of the

second party for not repeating his misdeeds. But,  after two months,

the second party again started torturing her demanding dowry. It is

alleged that on 31.12.2016, the second party physically assaulted the

first party and drove her out of  his  residence along with her minor

daughter,  forcibly  keeping  the  minor  son  with  him.  Later  on,  she

lodged a Police case and received custody of her minor son. Without

having  any  source  of  income,  the  first  party  took  shelter  at  her

parental  house.  According  to  the  first  party,  the  second party  is  a

physically  fit  person,  having  source  of  income of  Rs.  50000/-  (fifty

thousand) to Rs.60000/- (sixty thousand) per month. The second party

has also an yearly  income of  Rs.40,000/-  (forty  thousand)  per year

from his landed property. Hence, she has instituted this case praying

for  monthly  maintenance  of  Rs.15000/-  (fifteen  thousand)  from the

second party for herself and her minor children.

3. Summon was duly issued to the second party and the second party

appeared on receipt of summon and submitted his written statement

on 17.03.2018 vide petition bearing No.802.

4. In  his  written  statement,  the  second  party  inter  alia  denied  the

allegation  made  in  the  complaint  petition  made  by  the  first  party.

According to the second party, he works at Arunachal Pradesh as daily

wager for his livelihood and in his absence, the first party established

illicit  relationship with other persons.  He alleged that even after he

forbids her to continue her unethical deeds again, but she continued to

live in adultery. As the second party objected her wrong deeds, the

first  party  voluntarily  left  her  matrimonial  house  along  with  her

children. The second party requested the first party to return to her

matrimonial house on several occasions, but the first party expressed

her  unwillingness  to  continue  her  matrimonial  life  with  the  second
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party. The first party is voluntarily living separately from the second

party and she is still living in adultery. Due to which, the first party is

not entitled for any maintenance and he prayed to dismiss the case

filed by the first party. 

5. Though the second party filed written statement and contested the

case  by  cross-examining  PW1  (first  party),  PW2 and  PW3,  but  the

second party was absent without step on 28.05.2019. As the second

party has not appeared nor showed any cause of his absence, on the

date was fixed for DW evidence, it is presumed that the second party

is not inclined to adduce any DW evidence, hence the DW evidence

was closed. On the next date also, which was fixed for argument, the

second  party  nor  his  Learned  engaged  counsel  has  turned  up.

Thereafter, on various dates fixed i.e. 15-06-2019, 28-06-2019, 15-07-

2019, the second party did not turn up. 

6. I  have  heard  the  argument  advanced  by  the  Learned  Counsel

representing  the  first  party  and  perused  the  evidence  and  other

materials on record.

7. POINT FOR DETERMINATION

Whether  the  first  party  and  her  children  are  entitled  for

maintenance from the second party as prayed for and if yes,

from when and what will be the quantum?

DISCUSSION, DECISION AND REASONS THEREOF:

8. On  perusal  of  the  pleadings  of  both  the  parties,   it  is  found  that

following are the admitted facts between the parties:-

(i) The first  party is  the wife of  the second party and Md. Abdul

Rajjak (8 years) and Musst. Sadiya Sultana (2 years 5 months)

are legitimate children of the second party.

(ii) The first party is living separately from the second party at her

parental house along with her children. 
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9. The rivalry submission between the parties are as follows. According to

the First party, after two years of their marriage, the second party i.e

her husband started physically and mentally torture her, demanding

dowry in the form of money and property. The first party’s also alleged

that  she was subjected to physical  torture on suspicion that  she is

having illicit relationship with other man. On 31.12.2016 at 8 am, the

second party inhumanly assaulted her causing injury to her person and

drove her out of his residence. The first party adduced evidences of

three  (03)  witnesses  including  herself  in  this  case  to  prove  the

allegation she has made against the second party, due to which she

has to live separately from the second party. Her specific prayer is that

she and her minor children are entitled for maintenance as prayed for

in this case.

10.   According to the written statement filed by the second party, the

first party established extra marital affairs in his absence, regarding

which he received information. After getting sufficient evidence against

the first party regarding this matter, the second party warned the first

party not to repeat the same. But, instead of leading a life of chastity,

the  first  party  exaggerated  her  unethical  deeds.  When  the  second

party  prevented  her  from  doing  such  acts,  she  voluntarily  left  his

company along with her children. As such, according to the second

party, the first party is not entitled for any maintenance. The second

party has not adduced any evidence in his favour and found absent at

the  stage  of  DW  evidence  and  argument.  But,  the  second  party

subjected the witnesses of the first party to lengthy cross-examination.

11.  Now, let us scrutinize the evidence on record to decide the point for

determination, keeping in mind the facts, which are admitted by both

the parties as mentioned above.

12. PW1, namely, Mustt. Rashida Begum (first party) has stated that she

has  lodged  this  case  praying  for  maintenance  for  herself  and  two

children, namely, Sri Abdul Rajak, who is about 10 years old and Miss

Sadiya Sultana, who is about 3 ½ years old. She was married to Md.

Abdul  Salam as per Islamic  Shyriyat.  She has submitted one Xerox
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copy of the Kabin-nama executed between them. These are the facts,

which are not disputed by the second party and also admitted in his

pleading. So,  no discussion is required regarding the admitted facts

and decided in favour of the first party.

13. PW1 (first party) further says that after the marriage, she stayed

happily for 2 years at the house of her husband. After two years of

marriage, the second party started torturing her by demanding dowry.

The second party also started assaulting her. He also suspects her if

someone visits her place. She could not bear it and she returned back

to her parental house. She also says that a village “bichar” was also

called on 26.07.2015 in presence of Gaonburha to settle the dispute.

The second party agreed not to torture her anymore and promised to

keep her with care so she returned to her matrimonial house. But, after

a  month,  the  second  party  again  started  torturing  her  demanding

money. She brought Rs. 20000/- (twenty thousand) and Rs. 10000/-

(ten  thousand)  in  two  instalments  to  him.  The  second  party  also

demanded  furniture  from  her  mother.  Her  mother  again  gave  one

table,  five  chairs,  one  “alna”  and  one  Show-case  to  him.  But,  the

second party keep torturing her. She also says that on 31.12.2016 at 8

am, the second party again demanded that money to be brought from

her house. When she did not  agree,  the second party dragged her

outside by pulling her hairs and punched on her left eye. The second

party scratched her face and strangled her neck. He also beat her with

the back side of the “dao”. The second party also snatched the gold

jewellery that she was wearing and drove her out of her house along

with her daughter.  Thereafter,  she took shelter in the house of  her

brother-in-law,  Md.  Nouchad  Ali  and  they  called  her  mother  over

phone. She went to the police station along with her mother on the

same day. The police recovered her son from her matrimonial house

and gave her the custody of her son (under objection). At present, she

along with her children are staying at her parental house. Her son is

studying at Class-IV at Deobi lBilotia LP School. Her father has already

expired. She is staying with her mother. She has given admission of
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her daughter at Deobil Bilotia LP School in Class-I. She also says that

she  has  no  source  of  income and  she  is  facing  hardship  with  her

children to maintain themselves. Her husband i.e the second party has

neither communicated to her nor provided any financial support for her

maintenance till date. She also says that her husband is working as a

mechanic and he uses to take contract for building body of  Punjab

body trucks. He earns Rs. 50000/- (fifty thousand) to Rs.60000/- (sixty

thousand)  per  month.  He  has  his  own  landed  property  and  also  a

fishery. He has bamboo bushes and betel-nut garden, earning income

of Rs.40,000/- (forty thousand) per year from the aforesaid sources like

landed  property,  fishery  etc.  She  prayed  for  Rs.  15,000/-  (fifteen

thousand) in total for her children and herself as monthly allowance.

She has also prayed for cost of the proceeding in this case. The second

party made false allegation against her in his Written Statement.

14. On  perusal  of  the  cross-examination  of  PW1,  it  is  seen  that  no

medical certificate is submitted in this case in respect of the incident

took place on 31.12.2016. She also says that she cannot say whether

her husband met with an accident about 3 years back. She also says

that she cannot say if her husband i.e the second party is suffering

from urological  problem and  he  is  not  in  a  condition  to  earn.  She

cannot  say  whether  her  husband is  earning  or  not  for  the  last  six

months. She has been staying at her parental house since 31.12.2016.

She  is  dependent  on  her  mother’s  income.  She  says  that  she  is

working in the house of other persons to meet her daily expenditure.

She denied the other suggestion levied by the defence side.

15. Though,  the  PW1  (first  party)  was  subjected  to  lengthy  cross-

examination by the defence side, but defence side failed to adduce

anything in favour of their plea that the first party is living in adultery.

The second party has not  mentioned the name of  any person with

whom he  suspected  his  wife  nor  has  he  adduced  any  evidence  to

prove that his wife lives in adultery. There is nothing on record which

can inspire the court to believe in the allegation made by the second

party against his wife i.e the first party in his written statement that
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first party had illicit relationship with someone. In fact, the first party’s

averment that her husband (second party) tortured her on suspicion

that she is having relationship with other man, also gains support from

the  unjustly  allegation  made by  the  second  party  against  the  first

party in his pleading, which were neither proved or established by him.

16. Trust in one’s spouse is the most important ingredient for a peaceful

married life. In the case at hand, the baseless allegation made by the

second party itself shows the cause of disharmony in his matrimonial

life with the first party.

17.  Coming to the evidence of PW-2, namely, Md. Abdul Rejak, who is

the minor son of  both the parties,  it  is  seen that  he says that  his

father/ the second party used to physically assault his mother/ the first

party every day. His father/ the second party assaulted his mother/ the

first party one day and drove her out of her residence along with his

sister and kept him with him. Later on, police had come and his father

handed him to his mother i.e the first party. PW2 says that his father/

the second party makes body of big vehicles. His father i.e the second

party  does  not  visit  them.  The second party  has  pukka  house.  His

father i.e the second party has vegetable garden having chilly, brinjal

etc. He used to consume fish from the fishery of his father i.e.  the

second party. 

18. On perusal of the cross-examination of PW2, it is seen that he has

not visited the working place of his father i.e the second party, but he

has seen it, which is near his house. He deposed that the wall of the

house of his father i.e the second party was made of mud and the roof

was tin and it was made pukka later on. He says that the police have

not visited the house of his father i.e second party to bring him, but

they  called  her  father  over  phone.  His  mother  managed  his

expenditure now. 

19.  From the evidence of PW-2, it is found that he has corroborated the

evidence of his mother i.e first party (PW-1) that she was physically

assaulted by the second party. He says in a natural way and there is

nothing  on  record  to  disbelieve  him.  Though  he  was  subjected  to
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lengthy  cross-examination,  but  the  defence  side  could  not  able  to

shake his credibility.  

20. PW-3,  namely,  Mustt.  Ayesha  Khatun,  is  the  mother  of  the  first

party.  PW-3  states  that  after  the  marriage,  the  first  party  started

residing at her matrimonial house and they lived merrily for two years.

PW-3 cannot say what has happened between both the parties after

the  birth  of  their  children  but  the  second  party  started  physically

assaulting  the  first  party.  PW-3  says  that  the  second  party  started

quarrelling in trivial matters. Sometimes, the second party physically

assaulted her and drove her out of his residence. She also stated that

there were village “bichars” held on three occasions regarding it and

the matter was amicably tried to settle. PW-3 gave furniture etc at the

time  of  marriage.  PW-3  also  delivered  him  Rs.  20000/-  (twenty

thousand) and Rs. 10000/- (ten thousand) in two occasions.Pw-3 says

that the first party and her children have been residing with her for the

last 2 years. About 2 years back, the second party demanded dowry to

her daughter/first party. When the first party expressed her inability to

meet his demand, he severely assaulted her and drove her out of his

residence with her daughter. He kept the son with him. The first party

take shelter in the house of her brother-in-law (brother of first party),

namely, Md. Noushad Ali and informed her over phone. Thereafter, she

went to his house and she saw that her daughter/ first party sustained

injury  on  her  left  eye,  there  were  scratch  marks  of  nails  in  to  her

person. The first party also had injury on her neck which were caused

by the first party. She went to Panigaon Police Station along with the

first party. The police referred her daughter for medical examination. 

21.  PW-3 further says that the first party and she along with the police

brought back her son Md. Abdul Razak. Her son Md Abdul Razak is

studying  in  class-IV  in  Deobil  Bilotia  LP  School.  Her  daughter  is

studying  in  Angan  Vadi  School.  She  has  a  salary  of  Rs  1000/-  per

month. Now, she is bearing the expenditure of the first party and her

children from that limited source of income. The first party have no

source of income and also dependent on her. The second party is a
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contractor.  He  takes  contract  of  constructing  body  of  Punjab  Body

Truck etc. The second party has a Pakka (Concrete) four rooms and one

“kacha” kitchen. He has a garden, fishery, betel nut garden etc. The

second party has monthly income of more than Rs 50000/- per month.

He is not providing any maintenance to the first party and her children.

22. On perusal of cross-examination of PW-3, it is seen that she has five

(5) children out of which three are sons and two are daughters. Two of

her sons are living separately after their marriage. Her younger son is

studying  in  Lakhimpur  Commerce  College.  Her  husband expired  14

years  back.  She  also  says  that  she  has  agricultural  production  by

which they have rice for 6 months. She has been working as Cook in

Deobil  Bilotia LP School  for last  13/ 12 years,  which is  a job under

Government scheme. The first party has been learning tailoring in the

shop of Khalil for the last 1/ 2 months. She also says that the first party

is provided Rs. 10 etc daily as travel expenditure etc. No money was

provided for  her  food etc.  She cannot  say,  the dates on which she

delivered the money to the second party. She has admitted the fact

that the second party has no garage/ factory of his own to construct

body of vehicle etc. She says that both the parties lived in a nuclear

family while she was staying. She cannot say whether the house of the

second party is half constructed or not. She cannot say whether the

second  party  received  money  for  construction  of  his  house  under

Indira Gandhi Awash Yojna or not. She has admitted the fact that her

granddaughter gets her breakfast etc in her Anganwadi centre. She

also  stated  that  Government  provides  school  expenditure,  uniform,

textbook etc. in Government school. She has admitted the fact that the

second party has never handed her his monthly income nor she has

seen it,  but  he himself  stated to her that he earns Rs  50000/-  per

month.

23. The trend of cross-examination,  to which PW-3 was subjected to,

indicates that the second party was trying to advance his case with the

argument  that  as  the  daughter  of  the  first  party  is  studying  in

Government school, so she is getting her food and other necessities
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from the government itself, so she does not require any support from

the second party. No person can escape from his liability to maintain

his children by taking the plea that his children are beneficiaries of any

Government welfare scheme. 

24. I found the evidences of PW1, PW2 and PW-3 are consistent. Though

they were subjected to lengthy cross-examination, the second party

failed to illicit  any material to support his claim. During their cross-

examination, they withstood to their statement. They have deposed in

a natural way and I found no inconsistency in their evidences for not

believing the same.  On the other hand,  the second party,  who has

made a serious allegation against the first party stating that she had

illicit  relationship  with  some  other  man,  has  not  come  with  any

evidence in support of his plea. He even has not mentioned any name

of  a  person with  whom he suspected that  the  first  party  has illicit

relationship.  As  such,  it  appears  that  the  allegation  made  by  the

second party is baseless. A false allegation made on affidavit to the

effect that his wife/ the first party was not loyal to him and living an

adulterous life,  without  any substance itself,  a  cruelty  to a married

woman and in my opinion,  a woman with self-respect can’t  live  in

company of such a husband who inflicted injury to her self-esteem and

respect. 

25. It  is  also found that the evidences adduced by first  party clearly

shows that she was subjected to cruelty and the allegation made by

the second party against his wife also substantiate the claim of the

first  party  that  her  husband  i.e  the  second  party  tortured  her  on

suspicion that she has illicit relationship with some other man. It is also

found that there is no maintenance provided by the second party to his

wife i.e the first party and his son, who are residing separately from

him.  Hence,  in  my considered  opinion,  there  is  sufficient  materials

against  the  second  party  that  the  second  party  is  neglecting  or

refusing to maintain his wife i.e the first party and her children and the

first party and her children are entitled for maintenance. 
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26. It  is  found from the evidences of  PW1 and PW2 that the second

party is a physical fit person. No evidence is adduced by the second

party nor he submitted any medical certificate etc in this regard. From

the evidences of  PW1 and PW2, it  is  seen that the second party is

working as a mechanic and he takes contract for building Punjab body

Truck.  However,  the  first  party  has  failed  to  produce  any  concrete

evidence regarding the monthly income of the second party. It is also

found that there is no document in the case record to substantiate the

claim of the first party that the second party earns Rs.40,000- (forty

thousand) per month. 

27. It  is  admitted by the first party (PW1) that she is working at the

house of other persons to meet her daily expenditure. The husband i.e

second party cannot escape from his liability to maintain his wife i.e

the second party, by just simply forcing his wife i.e the first party to

work in other person’s house. 

28. Considering all the aspects,  I find that monthly maintenance of an

amount of Rs.3000/- (Rupees three thousand) per month for the first

party, Rs.1000/- (Rupees one thousand) for her minor son, namely, Md.

Abdul  Rejak  and  Rs.1000/-  (Rupees  one  thousand)  for  her  minor

daughter,  namely,  Miss  Sadiya  Sultana  totalling  to  Rs.  5000/-  (five

thousand) will be reasonable amount of maintenance to be paid by the

second party to the first party and her minor children considering their

family status and condition.

ORDER

In result,  the petition filed by the first  party is  allowed granting an

amount ofRs.3000/- (Rupees three thousand) per month for the first

party, Rs.1000/- (Rupees one thousand) for her minor son, namely, Md.

Abdul  Rejak  and  Rs.1000/-  (Rupees  one  thousand)  for  her  minor

daughter,  namely,  Miss  Sadiya  Sultana,  totaling  to  Rs.  5000/-  (five

thousand) will be reasonable amount of maintenance to be paid by the

second party to the first party and her minor children from the date of
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filing  the  petition.  The ad-interim maintenance already paid  by  the

second  party  will  be  adjusted  with  the  monthly  maintenance,  the

second party has to pay.

The second party has to deposit the same on or before 07th day of

each month in  the court  or  in  the Bank account  of  the first  party,

which will be furnished by the first party to the second party through

the court. 

     Give a free copy of the judgment and order to the first party immediately.

Given under my hand and seal of this Court on this 20th day of

July, 2019, at Lakhimpur, North Lakhimpur.

Sri Jayanta Kumar Saikia
  Judicial Magistrate, First Class,

Lakhimpur, North Lakhimpur
Typed by Steno Gr.III
Debashis Bhuyan
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APPENDIX

PW1 : Mustt. Rasida Begum (first party)

PW2 : Md. Abdul Rajak

PW3         : Mustt. Ayesha Khatun

PW Ext. : NIL

Sri Jayanta Kumar Saikia
Judicial Magistrate, First Class,

    Lakhimpur, North Lakhimpur


