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IN THE COURT OF JUDICIAL MAGISTRATE, FIRST CLASS,

LAKHIMPUR, NORTH LAKIHMPUR

MISC. CASE 88/2017

(U/S 125 CrPC)

PETITIONER :   SMTI JUNALI GOGOI

-Vs-

RESPONDENT:          SRI BABUL GOGOI

    DISTRICT:                 LAKHIMPUR, NORTH LAKHIMPUR

    PRESENT:             Sri Jayanta Kumar Saikia, AJS

   Judicial Magistrate, First Class
   Lakhimpur, North Lakhimpur

ADVOCATE FOR THE PETITIONER   : Sri D. Hazarika

                                                                           Smt. Ajanta Gogoi

ADVOCATE FOR THE RESPONDENT:   None

EVIDENCE RECORDED ON              :  24-04-2019. 

ARGUMENT HEARD ON                  :  17-07-2019.

JUDGMENT DELIVERED ON            :  26-07-2019.

JUDGMENT

1. This is an application filed by Smt. Junali Gogoi (herein-after called as

First  party)  u/s  125Cr.P.C.  claiming monthly  maintenance for  herself

and her sons  from her husband, namely, Sri Babul Gogoi (herein-after

called as second party).

2. The first party averred in her application that she was married to the

second party in the year 2002 and she has begotten two sons, who are

now minors, out of this wedlock. Her husband i.e second party is a

defence  personal  and  his  job  demands  frequent  transfers.  So,  for

better education of their children, the first party was kept along with

her sons at the permanent house of the second party. But 0n 02-12-
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2015,  the  second party  secretly  married one Smti  Banti  Gogoi  and

after this marriage, the second party did not leave any money in their

Joint account which was required for the survival of the first party and

her minor sons. On 07-04-2017, the second party forcibly took away

the passbook and ATM card of their joint account and her mobile phone

with the SIM card, from the first party, after physically assaulting her.

Only  at  that  time,  the  first  party  came to  know about  the  second

marriage of the second party. Thereafter, he has neither visited nor

communicated her. Now, she is living in a destitute condition along

with her sons without any maintenance from the second party. Hence,

she  has  instituted  this  case  claiming  monthly  maintenance  of

Rs.18,000/- (Eighteen thousand) in total for herself and her sons. 

3. Summon was duly issued to the second party and the second party

appeared on receipt of summon and submitted his written statement

on 18.08.2017 vide petition bearing No.1279/17.

4. In  his  written  statement,  the  second  party  inter  alia  denied  the

allegation made in the complaint petition. He admitted the fact that

there is a social marriage is solemnised between them and after the

marriage, both the parties are living peacefully as husband and wife.

The  second  party  used  to  get  frequently  transferred,  so  both  the

parties  decided  that  the  first  party  will  reside  at  his  permanent

residence along with their sons. But in the month of April, 2017, the

first  party  attempted  to  hit  on  his  neck  with  a  “dao”  without  any

provocation, so he stopped visiting her residence. It is also alleged by

the second party that the first party has illicit relationship with one of

her school friends and she extends monetary help to her lover, who is

poor. The second party is already providing Rs 10,000/- to 12,000/- as

monthly maintenance to first party. So according to the second party,

the  first  party  is  not  entitled  for  any  maintenance  and  prayed  to

dismiss her case.

5. Though the second party filed written statement, but the second party

is absent since 18.05.2018. As the second party has not appeared nor
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showed any cause of his absence, hence, the case proceeded ex-parte

against the second party.

6. In  due  course  of  hearing,  the  first  party  adduced  evidence  of  one

witness that is herself. 

7. I have heard the ex-parte argument advanced by the Learned Counsel

representing  the  first  party  and  perused  the  evidence  and  other

materials on record.

8. POINT FOR DETERMINATION

Whether  the  first  party  and  her  sons  are  entitled  for  any

maintenance from the second party as prayed for and if yes,

from when and what will be the quantum?

DISCUSSION, DECISION AND REASONS THEREOF:

9. The facts, which are admitted by both sides, in their pleadings are :

(i) The first party is lawful wife of the second party.

(ii) Sri  Debajit  Gogoi  (11  years)  and  Sri  Partha  Pratim  Gogoi  (09

years) are legitimate sons of the second party.

(iii) The  first  party  and  her  sons  are  residing  at  Dibruwal  Gaon,

Dhalpur, Lakhimpur and the second party is residing at his work

place.

(iv) The second party has not visited the house of first party since

2017.

(v) The  second  party  is  a  Government  Servant  i.e  a  defence

personal at Assam rifles.

(vi) The  first  party  is  house  wife  and  her  sons  are  school  going

children.

1. Keeping  in  mind  the  aforesaid  admitted  facts,  let  us  scrutinize  the

evidence on record.

2. PW1 is  the  complainant/first  party,  namely,  Smt.  Junali  Gogoi.  She

testifies that she was married to the second party in the year 2002 and
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Sri Debajit Gogoi (13 years) and Sri Partha Pratim Gogoi (11 years) are

her sons. After the marriage, she stayed with the second party at his

work place but as the second party used to get frequently transferred,

the  first  party  settled  with  her  sons  at  the  parental  house  of  the

second  party.  On  02-12.2015,  the  second  party  married  one  girl

namely  Smti  Banti  Gogoi.  Thereafter,  the  second  party  started

withdrawing all  his  salary from their  joint  account.  He also stopped

receiving the phone call of the first party. On 07-04-2017, the second

party visited her and forcibly took away the passbook and ATM card of

their joint account and her mobile phone with the SIM card, from the

first party, after physically assaulting her. Only at that time, the first

party came to know about the second marriage of the second party.

The first  party also saw the affidavit  executed by the second party

regarding his marriage with the said Smti Banti Gogoi. Thereafter, he

has  neither  visited  nor  communicated  her.  Now,  she  is  living  in  a

destitute condition along with her sons without any maintenance from

the second party.

Now  as  the  second  party  has  not  cross-examined  the

prosecution  witnesses,  i.e.,  PW1  ,  as  such,  the  deposition

made by PW1 remained undisputed and taken to be admitted,

however, the crucial facts to be determined is that whether the

statements  made  by  the  first  party  are  sufficiently

corroborated by the evidence adduced in this behalf or not?

3. From the evidence on record, it is found that the PW1 has sufficiently

supported  the  averments  made  in  the  complaint  petition  and  her

evidence is undisputed. The second party did not subject her to cross-

examination, hence, her evidence is taken to be admitted. 

4. It is also discussed above that the second party has already admitted

that the first party is his lawful wife and his sons are staying with her

at his parental house. He also accepted his liability saying that he is

regularly providing maintenance to his wife and children. But he has
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failed to adduce any evidence in this connection. He also alleged that

his wife has illicit relationship with some other person, but he did not

adduce any evidence in support of his plea. So, his allegation failed to

inspire  any confidence.  Indeed,  it  is  a  cruelty  to  a  woman when a

husband  raised  allegation  regarding  her  chastity  in  an  open  court

proceeding without any base. Last but not the least, it was decided

that  both  the  parties  will  live  separately  for  the  education  of  their

children, so it is not the case that the first party deserted her husband.

In  fact,  it  is  the  second  party  against  whom the  first  party  raised

allegation, which is undisputed, that the second party married another

woman for the second time.

5.  Material  on  record  also  reveals  that  the  first  party  is  not  able  to

maintain herself and her minor son. She has no source of income. This

credit  worthy evidence made this court  belief that the first party is

entitled for maintenance from her husband. 

6. I have also considered the livelihood of the second party, the condition

and status of the first party. The Second party works at Assam rifles.

The Salary certificate of the second party, which is submitted by Major,

Directorate General Assam Rifles, Shillong, as called for reveals that

the salary net payable  Rs. 42,939/-  (forty two thousand nine hundred

thirty  nine  rupees).  It  is  also  found  in  the  written  statement  that

nowhere in the written statement, the second party has taken the plea

that he is suffering from any kind of illness or he is not a physically fit

person. 

7. After considering the status of the second party, and requirement of

the first party as reveals from the material on record, I find that an

amount of Rs.7000/- (Rupees seven thousand) per month for the first

party, Smt. Junali Gogoi, Rs. 6000/- (Rupees six Thousand) each for her

minor  sons,  namely,  Debajit  Gogoi  and  Sri  Partha  Pratim  Gogoi,

totalling to Rs. 19000/- (nineteen thousand) will be reasonable amount

of maintenance to be paid by the second party to the first party and

her minor children.
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ORDER

In result,  the petition filed by the first  party is allowed granting an

amount of Rs.7000/- (Rupees seven thousand) per month for the first

party, Smt. Junali Gogoi, Rs. 6000/- (Rupees six Thousand) each for her

minor  sons,  namely,  Debajit  Gogoi  and  Sri  Partha  Pratim  Gogoi,

totalling to Rs. 19000/- (nineteen thousand) from the date of filing the

petition. The ad-interim maintenance already paid by the second party

will be adjusted with the monthly maintenance, the second party has

to pay.

The second party has to deposit the same on or before 05 th day of

each month in the court or in the Bank account of the first party, which

will  be furnished by the first party to the second party through the

court. 

Give  a  free  copy  of  the  judgment  and  order  to  the  first  party

immediately. 

Given under my hand and seal of this Court on this 26th day of

July, 2019, at Lakhimpur, North Lakhimpur.

Sri Jayanta Kumar Saikia
           Judicial Magistrate, First Class,

Lakhimpur, North Lakhimpur
Typed by Steno Gr.III
Debashis Bhuyan
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APPENDIX

PW1 : Smt. Junali Gogoi (first party)

PW Ext. : NIL

Sri Jayanta Kumar Saikia
 Judicial Magistrate, First Class,

Lakhimpur, North Lakhimpur


