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IN THE COURT OF JUDICIAL MAGISTRATE, FIRST CLASS,

LAKHIMPUR, NORTH LAKIHMPUR

MISC. CASE 144/2016

(U/S 125 CrPC)

PETITIONER :    MUSTT. MANUWARA BEGUM

-Vs-

RESPONDENT:    MD. SAHID ALI

DISTRICT :  LAKHIMPUR, 

   NORTH LAKHIMPUR

PRESENT : Sri Jayanta Kumar Saikia, AJS

     Judicial Magistrate, First Class

     Lakhimpur, North Lakhimpur

ADVOCATE FOR THE PETITIONER:  Sri SatyabratBuragohain

ADVOCATE FOR THE RESPONDENT: Sri RajibGogoi

PW EVIDENCE RECORDED ON:       26.12.2017.

DW EVIDENCE RECORDED ON:      12.10.2018, 26.03.2019

ARGUMENT HEARD ON:                  30.05.2019, 12.06.2019

JUDGMENT DELIVERED ON:     20.07.2019

JUDGMENT

1. This is an application filed by Mustt. Manuwara Begum (herein-

after called as First party) u/s 125 Cr.P.C. claiming maintenance for

herself and her minor child, namely, Md. Ashadul Islam from Md.

Sahid Ali (herein-after called as second party).

2.The petitioner’s case in brief as reveals in the petition is that the

petitionerwas married to the second party about five years back as

per Islamic Shriyat and thereafter they started residing together as
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husband and wife at her matrimonial house. Thereafter, she came

to know that, prior to their marriage, the second party had married

another woman, namely, Mustt. Suriya Khatun and divorced her. It

is also averred that after three months of the marriage, the second

party  went  to  the  parental  house  of  his  first  wife  situated  at

Nagaon  and  started  co-habiting  with  his  first  wife.During  that

period,  the  parents  of  the  first  party  drove  her  out  of  her

matrimonial house after subjecting her to physical assault. The first

party took refuge to her parental house. The first party gave birth

to a male child, namely, Md. Ashadul Islam on 15.12.2014. The first

party and her child were not allowed to enter into her matrimonial

house.  Moreover,  the  second  party  does  not  provide  her  any

maintenance till date. The first party has no source of income. It is

also  averred  that  the  second  party  is  an  able-bodied  person,

having source of income of Rs.40,000/- (forty thousand) per month.

Hence, the first party instituted this case praying for maintenance

for herself and her minor son, Md. Ashadul Islam.

3.  The  second  party  has  appeared  on  receipt  of  summon  and

submitted  written  statement  vide  petition  no-214  dated  18-02-

2017. The second party inter-alia denied the averment made in the

complaint petition. According to the second party, the second party

married one Mustt. SuriyaKhatun prior to his marriage with the first

party and she is still  residing with him along with their children.

The second party has not divorced his first wife. The second party

also averred that he was personally present at the time of birth of

his son, namely,  Md. Ashadul Islam at Bongalmora Hospital  and

allegation made by the first party that the second party did not

provide support  at  the time of  delivery of  her  son is  false.  The

second party also averred in his Written Statement that the first

party is a woman of high temper and intolerant. The first party was

abusive to the family members of the second party and about 1 ½

years back, the first party voluntarily left the house of the second

party  along with  her  son.  It  is  also  averred that  the  first  party

received  Rs.  55,000/-  (fifty  five  thousand)  on  26.02.2015,  in
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presence of  witnesses, by executing one agreement stating that

she has left the second party on receipt of Rs. 55,000/- (fifty five

thousand). So, the instant case is subject to dismissal. The second

party also stated that he works for 15 (fifteen) days in gravel pit as

daily wager. Hence, he prayed to release him from this case. 

4. In due course of hearing, the first party has adduced evidences

of three (03) witnesses including herself as PW-1, PW-2 and PW-

3.  The  2nd party  also  adduced evidences  of  two (02)  witnesses

including himself as DW-1 and DW-2.

5.  I have heard both sides and perused the material on record.

POINT FOR DETERMINATION:-

Whether the first party and theminor son of the first party

is  entitled  formaintenance  from the  second  party  and  if

yes, from when and what will be the quantum?

DISCUSSION, DECISION AND REASONS THEREOF
6.  From  the  pleadings  (i.e  the  complaint  petition  and  Written

Statement) of both the parties, it is found that the admitted facts

between the parties are:
(1) The first party is the second wife of the second party;
(2) They have one minorson, namely, Md. Ashadul Islam out of this

wedlock;
(3) The first party has been residing at her parental house along

with her minor child for a few years. 
7. The contesting claims between the parties are: 
(1) According to the first party, when she was pregnant for three

months, the second party deserted her and went to the parental

house of his first wife, situated at Nagaon and started living with

her. At that time, the parents of the second party drove her out

after subjecting her to physical assault. Since then, she has been

residing at her parental house without any support from the second

party. The rivalry contention of the second party is that the first

party  is  a  quarrelsome  woman  and  she  voluntarily  left  her

matrimonial  house  after  fighting  with  the  second  party  and  his

family members. 
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  (2)  The  first  party  averred  that  the  second  party  works  as  a

contractor at a Gravel pit and he is having landed property. From

these sources, the second party earns Rs. 40,000/- (forty thousand)

per  month.  According  to  the  second party,  he  works  as  a  daily

labour at Gravel pit and it is allowed only for 15 (fifteen) days in a

month to engage in such work.  
8.  During  her  evidence,  the  first  party  supported  her  averment

made in the petition. The first party says that she was married to

the second party in the year 2011 according to Social customs. She

has a son, namely, Md. Ashadul Islam, who is at present 2 (two)

years  3  (three)  months  old.  She  has  stated  that  she  resided

peacefully with the second party for 5 years. Thereafter, the second

party left her. She stated that her mother-in-law drove her out of

her  matrimonial  house.  She  has  stated  that  at  present,  she  is

staying at her parental house. The second party does not provide

her  any  maintenance.  Due  to  the  old  age  of  her  parents,  they

cannot provide her any maintenance. She has stated that she has

lodged  this  case,  claiming  Rs.14000/-  (fourteen  thousand)  as

maintenance from the second party for herself and her minor son.

She  also  stated  that  the  second  party  has  landed  property

measuring 6 bighas of cultivable land. He is a contractor. He has

pakka  house.  He  earns  Rs.50,000/-  to  Rs.  1,00,000/-  per  month

from all source of his income.
9.  During her  cross-examination,  she has stated that  she heard

from people that after  leaving her,  the second party started co-

habiting  with  his  ex-wife.  She  has  stated  that  though  she  has

mentioned in herpetition that she was not allowed to enter into her

matrimonial house from her parental house, but at that moment,

she never met the second party.She has also stated she has not

submitted  any  documents  regarding  the  landed  property  of  the

second party. She deposed that she does not know the dag number

and  patta  number  regarding  the  landed property  owned by  the

second  party.  She  admitted  the  fact  that  she  has  received

Rs.55,000/-  (fifty  five  thousand)  from  the  second  party  on
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26.02.2015.  She  has  stated  that  the  second  party  provides

maintenance to his parents.She has denied the other suggestions

levied by the defence side. 
10.  PW2,  namely,  Mustt.  Sahanara Begum says that she knows

both the parties and both of them are husband and wife. She says

that the marriage between both the parties was solemnized about

6 years back. After the marriage, the first party started residing at

the house of the second party. The first party stayed for five years

at her matrimonial house.The first party has given birth to a child.

The first party has been staying at her maternal house for about a

year and the second party has not provided her any maintenance.

She also says that the second party is a businessman. During cross-

examination, PW2 has stated that she does not know whether the

second party had married another woman earlier.  She also says

that she does not with what type of business, the second party is

engaged in. 
11.  PW3,  namely, Mustt. Jaigon Nessa, is a neighbor of the first

party. She has stated that the marriage between both the parties

was solemnized about 5 years back according to their religion. The

first party has begotten a male child out of her wedlock. The first

party has been residing at her parental house for the last two years

and the second party has not provided any maintenance to her. She

says that the second party is a contractor, who works at Ita Nagar.

During cross-examination, PW3 has stated that she has heard that

the second party has his first wife and children. She denied the

other suggestions levied by the defence side. 
12.  It is found that from the evidences of PW1 (first party), PW2

and PW3 that their evidences have supported again what is already

admitted by the second party in his Written Statement regarding

the facts that:
(1) The first party is the second wife of the second party;
(2) They have one minorson, namely, Md. Ashadul Islam out of this

wedlock;
(3) The first party has been residing at her parental house along

with her minor child for a few years. 
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13. PW2 and PW3 do not say anything regarding the cause due to

which,  the  first  party  had  to  leave  her  matrimonial  house.  The

evidence of PW1 (first party) only says that her husband left her

and her mother-in-law drove her out of her house. 
14. It is also a settled principle that the issues raised by one party

are if not specifically denied by the other side, then these issues

are  presumed  to  be  admitted.  In  view  of  this  principle,  the

followings are the admitted facts found in the Written Statement

submitted by the second party, which are presumed to be admitted

by the second party:
(1) The Written Statement has no denial to the averment made by

the first party in her petition that the first party has no source of

income. As such, it is admitted by the second party that the first

party is unable to maintain herself and her minor son.
(2) According to the first party, she has no knowledge at the time of

the  marriage  regarding  the  fact  that  the  second  party  already

married another woman, namely, Mustt. Suriya Khatun prior to her

marriage with him and the second party concealed the same from

the first party. In the Written Statement, the second party admitted

that he married Mustt. Suriya Khatun prior to his marriage with the

first party and his first wife is residing with him along with their

children. But, he has not stated anything regarding whether or not

the  first  party  was  having  any  knowledge  regarding  his  first

marriage. Nor, he denied the averment made by the first party that

she came to know about the first marriage of the second party after

she came to her matrimonial house. As such, it is presumed that

second party has admitted the fact that at the time of the marriage

the first party has no knowledge regarding the fact that the second

party  already  married  another  woman,  namely,  Mustt.  Suriya

Khatun prior to her marriage with him.
15.  In the light of the aforesaid discussions, it is found that PW1

(first party), who is not having any source of income (as admitted in

Written Statement), was left by her husband (as deposed by PW1)

when she was pregnant for three months. It is also found from the

pleadings of the parties that the second party has concealed his
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first  marriage  from  the  first  party.  Now,  let  us  scrutinize  the

evidence  of  DWs  to  decide  how  far  it  succeeded  to  bring

preponderance of  probability in the favour of  the second party’s

story.
16. DW1,  (second party),  namely, Md. Syed Ali  says that Mustt.

Manowara Begum is his second wife. DW1 says that Mustt. Suria

Begum is his first wife. He has five children from his first wife. His

second wife has a son who lives with his mother (first party). He

also stated that his parents are alive and his father is 70 years old,

who is dependent on him. He has eight family members who live

with him and they are dependent on his income. He says that he

work in road construction where he has to break the gravels on the

road. He also stated that he can work only 15 days in a month. He

does not have any landed property. He lives with his father and he

does not have any cultivable land. He is not engaged in any kind of

cultivation.  He also  stated that  the  first  party,  Mustt.  Manowara

Begum left his house after quarreling with him. He has given Rs.

55,000/-  (fifty five thousand) to the first  party,  Mustt.  Manowara

Begum. He got the money by selling a plot of land, given to him by

his father. They have executed a document while delivering that

money. He also says that he does not have any land now to sell, so

he  cannot  give  the  money  to  the  first  party,  Mustt.  Manowara

Begum. He also stated that he married Mustt.  Manowara Begum

after informing her about his first marriage. He has never assaulted

his wife nor he drove her out. Their child was born at Bongalmora

Medical and he was present at that time. His monthly income is

about Rs.4000/-  (four thousand) to Rs.5000/-  (five thousand). He

cannot give Rs.14,000/- (fourteen thousand) to the second party.

He went to bring back but she did not return. 
17. During cross-examination, the second party (DW1) has stated

that Md. Asul Islam is the son of him and Mustt. Manowara Begum.

The first party lives in her parental house at this time. He also says

that the father of Mustt.  Manowara Begum, namely, Md. Siddi is

more  than  70  years  old.  He  says  that  he  has  not  given  any
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maintenance to the first party and his son. He denied the other

suggestions levied by the prosecution side. 
18. DW2, namely, Md. Idrish Ali, is a neighbor of the second party.

DW2 says that the first party is the second wife of the second party.

He has stated that the first wife of the second party is still residing

with the second party at his residence along with her five children,

his old parents. DW2 also stated that all the family members of the

second  party  i.e.  his  wife,  his  children  and  his  parents  are

dependent on his income. He says that the first party is not residing

with the second party at present. DW2 said that he cannot say why

the first party left the house of the second party. He also stated that

he never heard that the second party physically assaulted the first

party.  He stated that  he usually made visit to the second party’s

residence. He also stated that the first party is not a good woman

so she deserted her husband i.e second party. DW2 also says that

the second party is a daily wager at a gravel query. He also says

that the second party used to get work only for fifteen days in a

month. DW2 says that the second party has no immovable property

i.e. land etc. The financial condition of the second party is not very

sound. DW2 says that it is not possible for the second party to pay

Rs.  14,000/-  as  monthly  maintenance  to  the  first  party  as  she

prayed for.  During his cross-examination, DW2 has denied all his

suggestions levied by the prosecution side.
19. In view of the evidences adduced by the prosecution side, I am

of the opinion that regarding the facts, which are admitted in the

written statement, the defense side is clear.  There is no dispute

regarding the marriage between the parties. There is no dispute

regarding the fact that the parties are living separately at this time

and the second party is not providing any maintenance to the first

party.
20. The  evidences  adduced by the  defence  side  are  also  silent

regarding the fact that whether the first party was aware of the fact

or not that the second party was previously married. It is also found

that the second party also has not specifically denied the allegation

made by the first party that the second party concealed his first
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marriage from the first party at the time of her marriage with the

second party. According to the first party (PW-1), her husband left

her and started co-habiting with his first wife. It is also averred by

her that the second party had brought his first wife along with her

children after first party was driven out of her residence. The DW-1

(first party) himself stated that his first wife is residing with him at

present with her children and they are dependent on him. Situated

thus, from these facts, which have come out from the materials on

record, it can be rightfully concluded that first party had to leave

her matrimonial house due to the presence of the first wife of her

husband/  the  second party  at  her  matrimonial  house,  regarding

which, she had no knowledge prior to her marriage. 
21.  In that case, it can be rightfully concluded that no woman, with

self respect, can be forced to stay with her husband, who married

her, concealing the fact that he was previously married and his first

wife is still co-habiting with him. It is also noted that the second

party cannot ask that it is his lawful right to keep both the wives in

his company and co-habit  with them, when his second wife was

clueless  about  his  previous  marriage.  In  a  democratic  society,

based  on  the  principles  of  equity  and  rights  of  woman,  it  is  a

justified ground for a woman, to refuse to live separately from her

husband who  is already keeping a wife with him and married her

by concealing this facts.
22.  In the view of these discussions, I am of the opinion that the

first party and her son, who are living separately from the second

party, are entitled for maintenance from the second party.
23. To  decide  the  quantum  of  maintenance,  I  have  carefully

scrutinized the material on record. There is no document furnished

from the side of the first party that the second party is a contractor.

No land document is submitted regarding his landed property. It is

admitted by the second party that he is a able bodied person and

he works  at a gravel  pit.  It  is  also found that  there are various

persons, who are dependent on the second party, are staying with

him. Considering all, I find that monthly maintenance of an amount

of Rs.2000/- (Rupees two thousand) per month for the first party



Misc Case No-144 of 2016

Page 10 of 11

and Rs.1000/- (Rupees one thousand) for her minor child, namely,

Md. Ashadul Islam will be reasonable amount of maintenance to be

paid by the second party.

ORDER

In result, the petition filed by the first party is allowed on contest

granting monthly maintenance of an amount of Rs.2000/- (Rupees

two thousand) per month for the first party and Rs. 1000/- (Rupees

one  thousand)  for  her  minor  child,  namely,  Md.  Ashadul  Islam,

totaling to Rs.3000/- (Rupees three thousand) per month from the

date of passing this order. 

The second party is directed to pay the same on or before 7th day of

each month in the court or in the bank account of the first party, if

she furnished the same through this court to the second party.
Give a free copy of the judgment and order to the first party. 

Given under my hand and seal of this Court on this 20th  day

of July, 2019, at Lakhimpur, North Lakhimpur.

Sri Jayanta Kumar Saikia
Judicial Magistrate, First Class,
Lakhimpur, North Lakhimpur.

Typed by Steno Gr.III
Debashis Bhuyan
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APPENDIX

PW EVIDENCE

PW-1 : Mustt. Manuwara Begum (first party)

PW-2       : Mustt. Sahanara Begum

PW-3       : Mustt. Jaigon Nessa

DW EVIDENCE 

DW-1 : Md. Syed Ali

DW-2       : Md. Idrish Ali

PW Ext. : NIL

           DW Ext.  :NIL

  Sri Jayanta Kumar Saikia
  Judicial Magistrate, First Class,
    Lakhimpur, North Lakhimpur.


