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GR CASE NO: 544 of 2013

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

LAKHIMPUR, NORTH LAKHIMPUR

GR CASE NO: 544 of 2013

Under Section417/511IPC 

State

-Versus-

-

Sri Tikumoni Kalita ...........Accused Person

PRESENT :  Sri Jayanta Kumar Saikia, AJS

                  Judicial Magistrate, First Class

                   Lakhimpur, North Lakhimpur.

ADVOCATES APPEARED-

FOR THE PROSECUTION  :  Sri Debajit Dutta Borah.

FOR THE ACCUSED          :  Sri Arup Borah

CHARGE FRAMEDON : 16.03.2016

EVIDENCE RECORDED ON: 25.04.2016, 31.05.2016

18.07.2018 & 28.01.2019

S/D RECORDED ON           : 08.05.2019

ARGUMENT HEARD ON    : 09.05.2019

                   JUDGMENT DELIVERED ON:  09.05.2019.
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JUDGMENT

1. The  prosecution  case  sets  into  motion  on  filing  a  F.I.R,  by  the

informant, ASI Siba Prasad Bania, alleging that as per direction of

the then OC Narayanpur Police station, on 13-04-2013 at 9.30 pm,

he was conducting naka checking duty along with other stuffs at Ja-

kharia  Tri  juncture,  Narayanpur  and  during  checking,  they

recovered a Golden coloured Boat from Sri Tikumanikalita, who is

the accused in this  case,  who was travelling by a Inova bearing

registration  No  AS  01  C5335.  It  is  suspected  that  the  accused

person  is  involved  in  cheating  people  by  selling  that  golden

coloured boat as gold items. Hence, he lodged this case.

2. The  Officer-in-charge,  Narayanpur  Police  Station  on  receipt  of

Ejahar  registered  Narayanpur  P.S.  Case  No.  58/2013under

section420of IPC and endorsed the concerned IO for investigation.

After completion of the investigation, the concerned I.O. submitted

charge  sheet  against  accused  person,  Sri  TikumoniKalita  under

Section 420of IPC.

3. In due course, the accused person appeared before the Court on

receipt  of  summon and  the  copies  of  relevant  documents  were

furnished to him as per section 207 of CrPC. Having found a prima

facie case against the accused person under Section 417/511of IPC,

charge  is  framed  against  the  accused  personunder

section417/511of  IPC,  which  is  read  over  and  explained  to  the

accused person by the then Learned Addl. CJM, Lakhimpur, North

Lakhimpur vide order dated 16.03.2016, to which he pleaded not

guilty and claimed to be tried.

4. The prosecution, in support of its case, examined 06 (six) witnesses

including the Investigating Officer.

5. The  accused  person  is  examined  under  section  313  of  Cr.P.C.

wherein  all  the  incriminating  evidence  was  put  to  the  accused

person.  During  his  examination,  he  denied  his  culpability  in  the

alleged offences. Defence side examined no witnesses.
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POINTS FOR DETERMINATION:-

6. Upon  hearing  both  sides  and  on  perusal  of  the  record,   the

following points for determination are framed: 

(i) Whether on 13.04.2013, at about 9:30 pm, the accused

person was caught with one boat shaped metal piece

yellow  in  colour,  by  which,  he  attempted  to  cheat

people  by  deception  as  if  the  same was  of  goldand

thereby committed an offence punishable under section

417/511 of IPC?  

DISCUSSION, DECISION AND REASONS THEREOF

7. I have carefully gone over the evidence on record and have also

given thoughtful considerations to the rivalry submissions made by

both  sides.  Now,  let  me proceed to  appreciate  the  evidence on

record to reach at a just decision.

8. The  prosecution  side  marshaled  evidence  of  (06)  six  witnesses

including the investigating officerto prove its case. Let us discuss

the testimonies of the witnesses one by one.

9. PW1,  namely,  Sri  Rup  Jyoti  Gogoi,  is  the  owner  of  the  Innova

vehicle by which the accused person was travelling on that day. His

Innova car was hired by the accused person and before reaching

Narayanpur, the police has stopped his vehicle and brought it to

the  police  station.  Thereafter,  the  car  was  returned  to  him.  His

evidence also reveals that though it  was said that some articles

were seized from the accused person, but he has not seen any such

recovery. His cross-examination is declined by the defence side.

10. The PW-1 was the eye-witness of the incident but he has not

supported the prosecution case and his evidence is totally contrast

to the prosecution case. The said witness was not declared hostile

by the prosecution side too. Moreover, he is not a seizure witness in

this case.
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11. PW2, namely, Sri Siba Prasad Bonia, is the informant of the

case. He says that on 13.04.2013, he was posted at Narayanpur

Police Station as ASI.  On that day,  the O/C entrusted him to do

naka-checking. And accordingly, he along with SI Udhab Nath and

Constable Monju Hazarika and APBN party posted at JhakhairaTiniali

for  check.  While,  they were  checking  therein,  they  stopped one

Innova car from North Lakhimpur towards Tezpur and on search,

they  found  one  boat  shaped  metal  colored  like  gold  from  the

vehicle.  One  of  the  passengers  in  the  vehicle  was  the  accused

person.  The  accused  person  was  brought  to  the  police  station.

Thereafter, on advice of the O/C, he lodged the ejahar. Exhibit-1 is

the ejahar and Exhibit-1(1) is his signature.

12. During  cross-examination,  PW-2  stated  that  he  seized  the

metal boat shaped from inside part of the vehicle and there was 2/3

other people inside the vehicle,  but  he has not  mentioned their

names in the ejahar. He deposed that they were under suspicion

that the metal was of gold. He also deposed that if the metal turns

out to be not of gold, it would be of no offence. He also deposed

that he has lodged the ejahar on the advice of the O/C and not of

his own. He also deposed that he has also stated before the I.O that

he lodged the ejahar out of suspicion. 

13. Now, from the evidence of the PW-1 (informant), it is clear that

it cant be rightfully said that the said seized object was seized from

the possession of the accused person only. It was seized from the

inside part of the vehicle. Most interestingly, PW-2 admitted that

there were two/ three other passengers were also present in the

said vehicle in which the accused person was travelling. But the

evidence of the PW-2 does not so the basis of the rational due to

which  he  had  suspicion  against  only  the  accused  person  ,  nor

against the other passengers who were also travelling with him.

Their  names  are  also  not  mentioned  in  the  ejahar  nor  their

statements has been recorded in this  case.  Moreover,  PW-1,  the

owner of the vehicle, who was travelling with the accused person at
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that time also denied the fact that the seized article was seized

from the accused person.

14. The evidence of  PW3, namely, Sri Anuj Bhuyan, reveals that

he knows the informant but he does not know the accused person.

He says that about three years back, he was  working as driver of

108 ambulance at Narayanpur Police and during that period, one

gold boat was seized and he put his signature at the said seizure

list. Exhibit-2 is the Seizure list and Exhibit-2(1) is his signature.

15. His evidence also does not support the prosecution case as in

his cross-examination, PW3 deposed that he does not know, from

whom the said golden boat was seized. He deposed that the said

boat was not made of gold.

16. PW4, namely, Sri Jyotirmoy Bhuyan states that he knows the

informant as well as the accused person. He was on duty at 108

ambulance service at Narayanpur Police station about three years

back and one gold boat was seized and he put his signature at the

said seizure list. Exhibit-2 is the Seizure list and Exhibit-2(1) is his

signature.

17. In  his  cross-examination,  PW4  deposed  that  the  seized

material was not made of gold. He deposed that police has told him

that the seized material was not made of gold. He deposed that he

does know, from whom the said golden boat was seized.

18. Now, there is no incriminating material found in the evidence

of  PW-3  and  PW-4,  the  seizure  witnesses  against  the  accused

person. They don’t know from who the article was seized.

19. PW5, namely,  Sri  Manoj  Hazarika,  knows the informant  Sri

Siba Prasad Bonia, but he does not know the accused person prior

to this case. He saw the accused person in the police station. He

says that the incident  occurred  about  03/04 years back.  At  that

time,  he  was  writer  (LC)  at  Narayanpur  Police  Station.  ASI  Siba

Prasad Bonia brought a golden boat to their police vehicle along

with other police stuff and he also brought two/three persons in

connection with that case as accused.  He further deposed that the
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boat  was  not  actually  made  of  gold,  it  is  coloured  with  golden

colour. He deposed that he does not know more about the incident. 

20. Though  the  Learned  Assistant  Public  Prosecutor  cross-

examined  the  said  PW declaring  him as  hostile  witness,  but  he

remained consistent to what he has stated in his examination in

chief. Moreover, PW-2 (Informant) himself stated that there were 3

or 4 persons in the vehicle and the PW-5

 (writer LC) of police station also stated that 3 or 4 persons were

brought to the police station along with the accused person. For the

reason best known to the Investigating Agency, these persons were

never brought before the court nor are their statements recorded

by I.O.  These are the serious lacuna found in the prosecution case

which raised reasonable doubt regarding the investigation of this

case.

21. PW6, namely, SI UmeshNath, is the Investigating Officer of the

case and in his evidence he states about the investigation of the

case.

22. During his cross-examination, PW6 deposed that  he has not

made any investigation regarding the women passenger, who was

present along with the accused person and the driver (PW1) in the

vehicle at the time of the seizure. He has not made the woman an

accused nor a witness in this case and he has also not recorded the

statement of the said witness. He says that he has not made any

investigation regarding the fact that to whom the boat was carried

to  sale.  He  deposed  that  the  gold  intimidation  object  may  be

availed for home decoration. He deposed that as per the FSL report,

the Material Exhibit-1 is not made of gold.

23. From the evidence on record, it is clear that nowhere in the

evidence  adduced by the  prosecution  made us  believe  that  the

accused  person  was  in  possession  of  the  seized  article.  The

investigation was faulty and defective as the other passengers of

the vehicle were allowed to go scot free without recording what

their  say  in  the  matter  is.  Moreover,  having  a  gold  intimidation

object with a person necessarily does not attract an offence under
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section 417/511 of IPC. There should be at least some materials to

be available on record on the basis of which it can be inferred that

the  accused  person  has  the  intention  to  cheat  some person  by

deception. But in the case at hand, no such materials are available

and the prosecution evidence is not consistent and trust worthy.

24. In the light of the above discussions and reasons thereof, I am

of the considered opinion that the prosecution side has failed to

bring home the guilt  of the accused person under offence under

section 417/511 of IPC. 

O R D E R

In the light of aforesaid discussion and reasons thereof, I am of the

considered opinion that the prosecution side failed to prove its case

against the accused person beyond reasonable doubt.

 Accordingly, the accused person, Sri Tikumoni Kalita is acquitted of

the offences under section u/s 417/511of IPC and he is set at liberty

forthwith. 

The bail bonds of the accused person and his surety shall remain in

force for a period of 6 months from today as per amended CrPC.

 The I.O is to dispose of the seized property as per law.

Given under my hand and seal of this court on this 9thday of

May, 2019.

Sri Jayanta Kumar Saikia
Judicial Magistrate, First Class,
Lakhimpur, North Lakhimpur

Typed by Steno Gr.III
DebashisBhuyan



Page 8 of 8

GR CASE NO: 544 of 2013

GR Case No-544 of 2013

APPENDIX

PROSECUTION EXHIBITS:

Exhibit-1:  F.I.R.

Exhibit-2: Seizure list

Exhibit-3:  Extract Copy of the GDE No-222 dated 13.04.2013.

Exhibit-4: Seizure list.

Exhibit-5: Sketch map.

Exhibit-6: Seizure list.

Exhibit-7: Charge-Sheet

DEFENCE EXHIBITS

NIL

PROSECUTION WITNESSES

PW-1 : Sri Rup Jyoti Gogoi

PW-2 : Sri Siba Prasad Bonia (informant)

PW-3 : Sri Anuj Bhuyan

PW-4:  Sri Jyotirmoi Bhuyan

PW-5:  Sri Manoj Hazarika

PW-6:  SI Umesh Nath (I.O).

DEFENCE WITNESSES

NONE

MATERIAL EXHIBITS

NIL

Sri Jayanta Kumar Saikia
Judicial Magistrate, First Class,

          Lakhimpur, North Lakhimpur


