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IN THE COURT OF JUDICIAL MAGISTRATE, FIRST CLASS,

LAKHIMPUR, NORTH LAKIHMPUR

MISC. CASE 27/2018

(U/S 125 CrPC)

PETITIONER :    SMT. BOBITA BORUAH 

-Vs-

RESPONDENT:      SRI RAJIB BORAH

DISTRICT : LAKHIMPUR, 

                           NORTH LAKHIMPUR

PRESENT : Sri Jayanta Kumar Saikia, AJS

 Judicial Magistrate, First Class
       Lakhimpur, North Lakhimpur

ADVOCATE FOR THE PETITIONER:  Sri Nupur Gogoi

ADVOCATE FOR THE RESPONDENT:  Sri Suren Borah

PW EVIDENCE RECORDED ON      : 18.09.2018, 04.10.2018,    

DW EVIDENCE RECORDED ON     : 15.12.2018, 25.01.2019

CW EVIDENCE RECORDED ON          :   19.03.2019

              ARGUMENT HEARD ON              :    03.05.2019

JUDGMENT DELIVERED ON         :    10.05.2019

                                            

JUDGMENT

1. This is an application filed by Smt. Bobita Boruah (herein-after called as

First  party)  u/s  125 Cr.P.C.  claiming maintenance for  her  minor daughter,

namely, Smt. Parishmita Borah (13 years)  from Sri Rajib Borah  (herein-after

called as second party).

2.The petitioner’s case in brief is that she was married to the second party

on 21.04.1998 as per Hindu rites and customs and they have a son, namely,

Sri Rajnish Borah, who is at present 18 years old and a daughter, namely,
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Smt. Parishmita Borah (13 years). It is alleged that the first party is working

as  a  school  teacher  and  the  second  party  is  a  well-known  businessman

having lots of landed property having income of Rs.60,000/- (sixty thousand)

per month from all sources of his business. It is also alleged that after four

years of  their  marriage, the second party regularly torture the first  party

physically and mentally and compel the first party to leave her matrimonial

house in the year-2012. Since then, the first party has been living in a rented

house  with  her  children  and  the  second  party  does  not  provide  any

maintenance to his children. Hence, she lodged this instant case, praying for

monthly maintenance of Rs.10,000/- (ten thousand) for her minor daughter,

namely, Smt. Parishmita Borah, who is a student of Class-VI . 

3.  The second party  has  appeared on receipt  of  summon and submitted

written statement vide petition no-3084 dated 07-07-2018. The second party

inter-alia denied the averment made in the complaint petition and submitted

that  the  first  party  has  lodged  this  case  for  harassing  him.  It  is  further

alleged that his minor daughter, namely, Smt. Parishmita Borah is residing

with  the  second  party  at  present  and  he  is  providing  custody  and

maintenance to her. Hence, he prayed to dismiss the case.

4. In due course of hearing, the first party has adduced evidence of herself

as  PW-1.  The 2nd party adduced evidence of himself as  DW-1. The minor

daughter of the first party is examined as CW1. 

5.  I have heard both sides and perused the material on record.

POINT FOR DETERMINATION:-

Whether  the  minor  daughter  of  the  first  party  is  entitled  to

maintenance   from the second party and if  yes, from when and

what will be the quantum?

DISCUSSION, DECISION AND REASONS THEREOF
6. In the instant case at hand, the first party has instituted this case, praying

for  monthly  maintenance  of  Rs.10,000/-  (ten  thousand)  to  her  girl  child,

namely, Sri Parishmita Borah ( (13 years), who is residing with her. 
7. From the pleadings of both the parties and evidence adduced by both the

parties, it is found that the admitted fact between both the parties is that
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Smti Parishmita Borah is the legitimate child of the second party.  Though, in

his  written  statement,  the  second  party  has  claimed  that  their  minor

daughter is residing with him and he is providing maintenance to her, but the

evidence of Court witness i.e the minor daughter, namely, Smt. Parishmita

Borah,  it  is  found  that  she  stayed  with  her  father  for  six  months  and

thereafter,  she started residing with  her  mother.  From her  evidence,  it  is

found that sometimes she visited her father (second Party) and stayed with

him too. It is also an admitted fact that the first party, with whom the minor

daughter is staying, is a Government servant i.e a LP School teacher. During

the  cross-examination  of  PW1 (first  party),  she  has  admitted  that  she  is

receiving monthly salary of Rs.43000/- (forty three thousand). It is also found

from the evidence of CW1, namely, Smt. Parishmita Borah that she has been

staying  with  her  mother  since  2016.  Her  mother  (first  party)  is  a  school

teacher  and  she  is  working  at  No-03  Chutiakari  LP  School.  As  per  her

testimony, her father (second party) is a tractor driver and i.e his only source

of income. 
7. Now, from the admitted facts between the parties, it is found that CW1,

namely, Smt. Parishmita Borah is the legitimate child of the second party and

it is  also found that CW1 stated in her testimony that her father (second

party)  has  neither  provided  her  any  maintenance  and  she  is  totally

dependent  on  her  mother’s  income for  her  fooding,  clothing,  educational

expenditure etc. Though, DW1 has stated in his evidence that he is ready to

provide maintenance to his minor daughter, but the first party does not allow

him to see or meet his daughter, but CW1, i.e his daughter clearly stated in

her testimony that sometimes she visits the second party and stays with him.

It  is  also  found  from the  evidence  of  CW1 that  her  father  second  party

sometimes uttered bad words like Randi about her mother (first party) and

she felt hurt.  Due to which, she told her mother that she does not want to

stay with her father (second party) and requested her to take with her. Her

mother told her that her father will be hurt. But, during puja vacation 2016,

she came to her mother and started residing with her. Though, the CW1 is

subjected  to  cross-examination,  nothing  could  elicited  to  dislodge  her

evidence that due to the bad words spoken by the second party about her

mother  (first  party),  she  started  residing  with  the  first  party.  It  is  worth
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mentioning that CW1 is a minor of 14 years and the words uttered by the

second party in front of her amounts to mental violence and abuse of a child

of that age. In such case, the claim of the DW1 (second party) that he cannot

able to provide maintenance to his daughter due to the interference of the

first party is not acceptable. Though DW1 (second party) has submitted that

he is providing school expenditure to his daughter, but no receipt from the

school has been submitted either by both the parties.  From the evidence on

record, I am of the opinion that the CW1, namely, Smt. Parishmita Borah as

the legitimate minor daughter of the second party, who is staying with the

first  party,  due  to  the  demeanor  of  the  second  party,  is  entitled  for

maintenance from the second party and he has neglected her to provide

maintenance. It is also admitted by the second party in his evidence as DW1

that he is ready and willing to pay maintenance to his daughter as per his

capability.
9. Now, the rivalry claim between the parties is what will be the quantum of

maintenance the daughter of the second party is entitled to receive from the

second party. As the quantum of maintenance, the daughter of the second

party is entitled to get will be decided from the fact what will be the status

and income of the second party, let us decide it first.  
10.  During  her  cross-examination,  PW1  (first  party)  admitted  that  in  her

complaint petition and in her evidence, she has not mentioned what is the

business  the  second  party  is  engaged  in.  PW1  admitted  in  her  cross-

examination that the second party is a cultivator. From the evidence of Court

witness-1 (daughter of both the parties), it is found that the second party is a

tractor driver i.e his only source of income. It is also found from the cross-

examination of DW1 that he has income from 10 bighas of land, where he

does cultivation. It is also found that he owns a house comprising 04 rooms

situated at Chetia Gaon, North Lakhimpur and he received Rs.3000/- (three

thousand) only as house rent. He has also submitted that he is ready to pay

Rs. 4000/- (four thousand) per month to his daughter even if she does not

reside with him.
11. From the evidence on record, it is found that the first party has failed to

adduce any evidence regarding her claim that the second party has income

of Rs.60,000/- (sixty thousand) per month. It is also found that the first party

is  having  a  Government  job  with  a  monthly  salary  of  Rs.43000/-  (forty
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thousand). The second party is just a cultivator and also having an income of

Rs.3000/- (three thousand) as house rent from one of the parts of his house

situated at Chetia Gaon. Even then, the second party has stated that he is

willing to provide Rs.4000/- (four thousand) as monthly maintenance to his

daughter, which in the opinion of the court is also justifiable and adequate, in

absence  of  any  positive  evidence  regarding  the  monthly  income  of  the

second party.
12. Situated thus, considering his status, I find that monthly maintenance of

an amount of  Rs.4000/-  (Rupees four  thousand)  per month for  the minor

child,  namely,  Smt.  Parishmita  Borah  will  be  reasonable  amount  of

maintenance to be paid by the second party.

ORDER

In result, the petition filed by the first party is allowed on contest granting

monthly maintenance of an amount of Rs.4000/- (Rupees four thousand) per

month for the minor child, namely, Smt. Parishmita Borah from the date of

passing this order. 
The second party is directed to pay the same on or before 7th day of each

month in the court or in the bank account of the first party, if she furnished

the same through this court to the second party.
Give a free copy of the judgment and order to the 1st Party. 

Given under my hand and seal of this Court on this 10th day of May,

2019 , at Lakhimpur, North Lakhimpur.

                          Sri Jayanta Kumar Saikia

    Judicial Magistrate, First Class,

  Lakhimpur, North Lakhimpur.

Typed by Steno Gr.III
Debashis Bhuyan
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APPENDIX

PW EVIDENCE

PW-1 : Smt. Bobita Baruah

DW EVIDENCE 

DW-1 : Sri Rajib Borah

CW-3       : Smt. Parishmita Borah

PW Ext. :  Exhibit:-1- Complaint petition

 DW Ext.   NIL

 

                                       Sri Jayanta Kumar Saikia 

                                              Judicial Magistrate, First Class,

                                                   Lakhimpur, North Lakhimpur


