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JUDGMENT

1. The  accused  persons,  namely,  Md.  Hamed  Ali,  Md.  Noor

Mohammad, Md. Mozibur Rahman and Md. Kudush Ali @

Kuddus Ali @ Abdul Kuddus, all sons of Md. Moniroddin, R/o

Rangchali, Police Station – Panigaon, District – Lakhimpur, in the

District of Lakhimpur, here in this case has been put to trial to

answer the charges for the offence Punishable under Sections

326 and 326/34 of IPC. 

2. The brief facts of the prosecution case is that on 25.07.2012 at

about 6 P.M., the accused Kuddus Ali entered into the house of

the informant taking the advantage of the fact that no one was

present in her house at that time and by opening the clothes of

the  informant  tried  to  rape  her  and  as  such,  the  informant

raised hue and cry. Md. Tamijur Rahman, who is the brother-in-

law of the informant, was going to the market and hearing the

shouts of the informant came running and stopped the accused

Kuddus Ali and then the other accused persons carrying sword,

dao, spear etc. trespassed into the boundary of the informant

and Najimuddin and Noor Mohammad hit Md. Tamijur Rahman

on the left and right side of his head and the rest of the accused

persons also assaulted him on his right hand and neck with stick

and injured him. That the accused persons not only destroyed

the religion of the informant but also her chastity. Hence, the

case, and the same was registered as Panigaon Police Station
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Case  No.47/2012 under Sections  147/148/448/354/326 of  the

Indian Penal Code against Md. Kuddus Ali, Md. Nazimoddin, Md.

Nur Mahmud, Md. Hamed Ali, Md. Muzibur Rahman @ Muzu, Md.

Nur Ali, md. Azimotddin, Md. Iddish Ali, Md. Nabi Ali, Md. Dildar

Ali  and  Md.  Alam Ali  named in  the  ejahar.  The  Investigating

Officer submitted Charge Sheet against the accused persons,

namely,  Md.  Hamed  Ali,  Md.  Noor  Mohammad,  Md.  Mozibur

Rahman,  under  Sections  448/354/326/34  of  the  Indian  Penal

Code.  

3. After  appearance  of  the three accused persons,  namely,  Md.

Hamed Ali, Md. Noor Mohammad and Md. Mojibur Rahman, the

copy of the relevant document was furnished to the accused

persons.  After perusing CR and hearing,  the charges u/s 326

and 326/34 IPC are framed by my Learned Predecessor which

on being read over and explained to the accused persons, they

pleaded not guilty and claimed to be tried. Formal charges were

framed under the said sections.  

4. In  support  of  the  case,  the  prosecution  has  adduced  8

witnesses. 

5. The  prosecution  proposed  to  call  as  CW  the  victim  Tamizur

Rahman and after  examination of  the said  CW, incriminating

materials against Kuddus Ali @ Abdul Kuddus were found and he

was impleaded as a co-accused vide order dated  06.09.2017 by

my Learned Predecessors. On appearance of the said accused,
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copy  was  furnished to  him and formal  charge  under  Section

326/34  were  framed  against  the  said  accused  and  the

particulars of the offence were read over and explained to him

to which he pleaded not guilty and claimed to be tried.  

6. The  statement  of  the  accused  persons  were  recorded  under

Section 313 Cr.P.C. and they stated that all the allegations are

false against them and denied to adduce the evidence in their

support.  

7. After  perusing  the  case  record  and  hearing  both  sides  the

following  points  for  determination  were  framed  by  my  Ld.

Predecessors:

POINTS FOR DETERMINATION

(i)  Whether  the accused persons,  on 25.07.2012 in  the

evening at  Rangsali  Market,  voluntarily  caused grievous

hurt  to  Tamijur  Rahman  by  means  of  dao,  which  is  an

instrument of cutting and thereby committed an offence

punishable under section 326 IPC?

(ii)  Whether the accused persons,  on 25.07.2012 in the

evening  at  Rangsali  Market,  in  furtherance  of  their

common  intention,  voluntarily  caused  grievous  hurt  to

Tamijur Rahman by means of dao, which is an instrument

of cutting and thereby committed an offence punishable

under section 326/34 IPC?
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DECISIONS AND REASONS FOR DECISION:

8. I have heard the argument from both sides.

9. The first point for determination is whether the accused

persons,  on  25.07.2012  in  the  evening  at  Rangsali  Market,

voluntarily caused grievous hurt to Tamijur Rahman by means

of  dao,  which  is  an  instrument  of  cutting  and  thereby

committed an offence punishable under section 326 IPC?

The informant in her ejahar alleged that while the

she was alone in her house on the date of  the incident,  the

accused  Kuddus  Ali  entered  into  her  house  and  opened  her

clothes  and  tried  to  rape  her  and  then  the  victim  Tamijur

Rahman hearing her shouts came running stopped the accused

Kuddus Ali and then all the accused persons assaulted Tamijur

Rahman, who were carrying sword, dao, spear, sticks etc. She

alleged that the victim sustained grievous injuries due to such

acts of the accused persons. 

Now  it  has  to  be  seen  whether  the  accused

persons committed the alleged offence of grievous hurt to the

victim Tamijur Rahman by means of dao or not. 

The informant in her evidence as PW5 stated that

on the day of the incident, the accused Kuddus Ali entered into

her  house  and  tore  her  clothes  and  when  she  shouted,  her

brother-in-law heard the same and saw the occurrence and then

the accused Kuddus Ali chased her brother-in-law and gave dao
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blow on the head of her brother-in-law in the market and at that

time  the  other  accused  persons  were  present  alongwith  the

accused Kuddus Ali. 

The brother-in-law of the informant, i.e., the victim

Tamijur Rahman stated in his evidence as CW1 that at the time

of the incident, he was going to Rangsali  Market and he was

purchasing Jalebi  and then the informant came and told him

that the accused Abdul Kuddus entered into her house uttered

obscene words to her and thereafter the informant left.  After

that the victim met the accused Abdul Kuddus and he asked

him why did he go to the house of the informant and uttered

obscene  words  to  her  and  that  if  he  did  such  acts,  the

committee will take action against him. At that time, the victim

was the General Secretary of the Madarsa. Then the accused

Abdul Kuddus told him that he did not do such acts and he left.

After  sometime  the  victim  saw  the  accused  Abdul  Kuddus

alongwith  the  other  accused  persons  carrying  dao  and  lathi

came  near  him and attacked  him.  The  victim saved him by

shielding himself  with  his  cycle,  but  then the accused Abdul

Kuddus hit him with a lathi from the backside on his back and

left hand and the cycle fell down from his hand and then the

accused Hamed Ali struck him on his head with a dao and his

forehead was injured. After that the accused Noor Mohammad

also struck him with a dao on his head and the victim turned

red with blood and fell down on the ground in the shop of Ashraf
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Ali and became unconscious. 

From  the  above,  there  can  be  seen  major

contradictions in the versions of the informant and the victim.

On one hand the informant deposed that the accused Kuddus

Ali entered into her house and attacked her and then hearing

her shouts, the victim came in and then the accused Kuddus Ali

chased him and hit him in the market. While the victim himself

stated that he met the informant in the market, who told him

that  the accused Kuddus Ali  came to her  house and uttered

obscene words to her and then when the victim met the said

accused, he asked him about the allegations of the informant

and the accused denied the same and left and after some time

all the accused persons carrying different weapons came and

assaulted the victim. Hence, two separate versions have been

depicted by the informant and the victim.

The PW2 Habibur Rahman stated in his evidence

that he saw the accused persons carrying dao, lathi etc. and

was passing by from the front of his house and they told that

they were going to assault the victim Tamijur Rahman and the

victim who was at Rangsali Market at that time was assaulted

by the accused persons. As a result of such assault, the victim

got a dao blow on his head and strikes of sticks on his back.  

The PW1 and PW3 do not know anything about the

incident. The PW6 who is the wife of the victim stated that she

did not see the occurrence  and when she went to the Panigaon
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police station, she saw bandage on the head and hand of her

husband. 

From the medical evidence, it can be known that

the victim sustained grievous injuries caused by sharp object

and he was examined on the alleged date of the incident at

about 6:30 P.M., but due to the differences in the depositions of

the victim and the  informant  and lack of  sufficient  evidence

including evidence of ocular witnesses, it cannot be said that

such injuries were caused by the accused persons. It is alleged

that the incident took place in the market area, but there are no

witnesses from the said area in order to support  the alleged

incident. Further that the victim did not state about any incident

in the house of the informant and according to the informant,

the victim was chased out  from her  house and thereby was

attacked in the market,  while the victim himself  told that he

met the accused Kuddus Ali in the market itself and it was after

sometime, the accused Kuddus Ali came with the other accused

persons carrying weapons assaulted the victim. 

In the backdrop of such evidences, a web of doubt

is  created  as  to  the  commission  of  the  alleged  act  by  the

accused  persons  and  as  such,  the  prosecution  has  failed  to

establish their guilt beyond all reasonable doubts and thereby

making the accused persons not guilty of the alleged offence. 

10. The second point for determination is whether the
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accused  persons,  on  25.07.2012  in  the  evening  at  Rangsali

Market,  in  furtherance of  their  common intention,  voluntarily

caused  grievous  hurt  to  Tamijur  Rahman  by  means  of  dao,

which is  an instrument of  cutting and thereby committed an

offence punishable under section 326/34 IPC?

On  the  basis  of  the  decisions  in  the  point  for

determination no.1, which holds the accused persons not guilty

under Section 326 of IPC, as such, as the prosecution has failed

to prove the fact that the accused persons voluntarily caused

grievous  hurt  to  the  victim,  as  such,  the  presence  of  their

common  intention  in  committing  the  alleged  offence  also

remains unestablished by the prosecution as the fact of causing

grievous  hurt  itself  could  not  be  established  and  common

intention in committing the same does not  arise. 

(Contd....)
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ORDER

As this court finds all the accused persons, namely, Md.

Hamed Ali, Md. Noor Mohammad, Md. Mozibur Rahman

and  Md. Kudush Ali @ Kuddus Ali @ Abdul Kuddus,  not

guilty of the offence u/s 326 and 326/34 of IPC, the accused

persons are acquitted of the charges u/s 326 and 326/34 of IPC.

The accused persons are set at liberty forthwith.

      The  bail  bonds  are  extended  for  6  (six)  months  from

today.

     The judgment is pronounced in the open court.

         Given under my hand and seal of this court on 31st

of July, 2019.                    

   

                                                                     (SMT. SWEETY BHUYAN)
                                                            JUDICIAL MAGISTRATE 1ST CLASS
                                                            LAKHIMPUR, NORTH LAKHIMPUR
Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC,NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer) 
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APPENDIX
Prosecution witnesses

1. PW1: Md. Inamul Hussain
2. PW2: Md. Habibur Rahman
3. PW3: Sri Babul Koch
4. PW4: Dr. Sashi Sonowal
5. PW5: Musstt. Jelina Begum
6. PW6: Musstt. Basira Begum
7. PW7: Sri Jayanta Saikia
8. PW8: Sri Hemanta Kumar Das

Court witnesses
     1. CW1: Md. Tamijur Rahman

Defence  witnesses
Nil.

Documents exhibited by the prosecution 
1. EXT.1: Injury Report
2. EXT.2: Ejahar
3. EXT.3: Chargesheet 
5. EXT.4: Sketch Map
  

Documents exhibited by the Defence
Nil.

                                                                              
 (SMT. SWEETY BHUYAN)

                                                             JUDICIAL MAGISTRATE 1ST CLASS
                                                            LAKHIMPUR, NORTH LAKHIMPUR

Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC,NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer) 
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