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3. BISHNU NEWAR

4. SANTOSH NEWAR

5. KALE PRADHAN
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JUDGMENT

1. Accused  persons,  Sum Nath  Upadhyay,  son  of  Sri  Joynarayan

Upadhyay, Bhajen Newar,  son of Sri  Dalbahadur Newar, Bishnu

Newar,  son  of  Sri  Babulal  Newar, Santosh  Newar,  son  of  Sri

Babulal Newar, Kale Pradhan, son of Late Krishna Bahadur Newar,

Purushutam Sharmah,  son of  Sri  Dharma Prasad Sharmah, Tej

Bahadur Chetry @ Boshar,  son of Late Nandalal, Mone Chetry,

son of Late Kharka Bahadur Chetry, Deva Chetry, son of Late Karan

Bahadur Chetry and Raju Newar, son of Late Gopal Newar, all are

R/o  Borbill  Toriyani,  Police  Station-  Boginadi  in  the  District  of

Lakhimpur here in this case have been put to trial to answer the

charges  for  the  offence  Punishable  under  sections

143/149/448/323/506/354/427 of the Indian Penal Code. 

2. The brief  facts  of  the prosecution case is  that  on 20.01.2014 at

about  6  P.M.  the accused persons  entered into the house of  the

informant  and  assaulted  her  husband  and  two  daughters  with

bamboo and lathi. The accused persons destroyed the house of the

informant and caused huge loss to her and threatened to kill  her.

Hence, the case and the same was registered as Boginadi P.S. Case

No.14/2014  under  Sections  147/148/448/325/354/427/506  of  IPC

against 11 persons,  namely, Sum Nath Upadhyay,  Bhajen Newar,

Bishnu Newar, Santosh Newar, Kale Pradhan, Purushutam Sharmah,

Tej  Bahadur  Chetry  @  Boshar,  Mone  Chetry,  Deva  Chetry,  Tike

Bahadur  Chetry  and  Raju  Newar  named  in  the  ejahar.  The  I.O
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submitted Charge Sheet against the accused persons, namely, Sum

Nath Upadhyay, Bhajen Newar, Bishnu Newar, Santosh Newar, Kale

Pradhan, Purushutam Sharmah, Tej Bahadur Chetry @ Boshar, Mone

Chetry,  Deva  Chetry  and  Raju  Newar,  under  Sections

147/148/448/323/354/506 of IPC. All the accused persons took bail

from  the  court.  Thereafter,  copies  have  been  furnished  to  the

accused persons u/s 207 CrPC.  

3. After  perusing  CR  and  hearing  the  charges  u/s

143/149/448/323/506/354/427  IPC  are  framed  by  my  Learned

Predecessor which on being read over and explained to the accused

persons, they pleaded not guilty and claimed to be tried.

4. In support of the case, the prosecution has adduced 8(eight) PWs.

Defence  adduced  none.  The  statements  of  the  accused  persons

were recorded u/s 313 CrPC. They denied all the allegations.  

5. After perusing the case record and hearing both sides the following

points of determination are framed:

(i) Whether the accused persons on 20.01.2014 at about 6 P.M.

at  Borbil  Toriani  in  furtherance  of  their  common  object,

formed an unlawful assembly and the accused persons were

the  members  of  the  unlawful  assembly  with  the  common

object  to  commit  offence  against  the  informant  and  the

victims  of  this  case  and  thereby  committed  an  offence

punishable under Section 143/149 of IPC? 

(ii) Whether the accused persons on 20.01.2014 at about 6 P.M.
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at  Borbil  Toriani  in  furtherance  of  their  common  object,

committed house trespass by entering into the dwelling place

of  the  informant  and  thereby  committed  an  offence

punishable under Section 448/149 of IPC?

(iii) Whether the accused persons on 20.01.2014 at about 6 P.M.

at  Borbil  Toriani  in  furtherance  of  their  common  object,

voluntarily  caused  hurt  to  the  victim  Tarun  Hazarika  and

thereby  committed  an  offence  punishable  under  Section

323/149 of IPC? 

(iv) Whether the accused persons on 20.01.2014 at about 6 P.M.

at  Borbil  Toriani  in  furtherance  of  their  common  object,

criminally intimidated the informant and victims by injury to

their  person and thereby committed an offence punishable

under Section 506/149 of IPC?

(v) Whether the accused persons on 20.01.2014 at about 6 P.M.

at Borbil Toriani in furtherance of their common object, used

criminal force against the informant Niju Hazarika and her two

daughters with the intent to outrage their modesty by such

criminal force and thereby committed an offence punishable

under Section 354/149 of IPC? 

(vi) Whether the accused persons on 20.01.2014 at about 6 P.M.

at  Borbil  Toriani  in  furtherance  of  their  common  object,

committed mischief by causing wrongful loss to the property

of  the  informant  worth  more  than  Rs.50/-  and  thereby
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committed an offence punishable under Section 427/149 of

IPC? 

Decisions and Reasons for decision:

6. I have heard the arguments from both sides.

7. The  first  point  for  determination  is  :  Whether  the  accused

persons on 20.01.2014 at about 6 P.M. at Borbil Toriani in

furtherance  of  their  common  object,  formed  an  unlawful

assembly and the accused persons were the members of the

unlawfull  assembly  with  the  common  object  to  commit

offence against the informant and the victims of this case

and thereby committed an offence punishable under Section

143/149 of IPC?

To  prove  the  charges  under  Section  143  IPC,  the

essential elements are that there must be an assembly of 5 or more

persons and the common object of the assembly must be to commit

an offence, i.e., in the facts of the present case the offence of house

trespass, hurt, criminal intimidation, use of criminal force with the

intention to outrage the modesty and mischief thereby causing loss

to the informant of more than the amount of Rs.50/-.

In the present case, there are ten accused persons, as

such, the first element is fulfilled. Next the common object of the

accused persons to commit the above offences must be proved. The

informant alleged that the accused persons entered into her house

by carrying lathi and thereby assaulted her husband and her two
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daughters. In her evidence she deposed that the accused persons

entered  into  her  house  with  lathi  and  making  preparations  of

burning their house, assaulted her and her daughters. 

The PW2, who is one of the victim and the daughter of

the informant, stated that on the day of the incident all the accused

persons entered into their house with lathi and then assaulted her,

her father, her sister and her mother. 

The PW3, who is another victim, deposed in her evidence

that on the day of the incident all the accused persons entered into

her house and then assaulted her,  her father,  her sister and her

mother. 

The PW4, who is an independent witness, stated in her

evidence that on the day of the incident she was informed by her

brother  about  the  incident  and  then  she  went  to  the  place  of

occurrence and saw the accused persons dragging the husband of

the informant from his house towards the road. 

The PW5 stated in his evidence that the incident took

place in the front yard of the house of the informant and he saw that

the accused persons assaulted the husband of the informant.

The PW6 does not know anything about the incident. 

From  the  above  evidences,  it  has  been  sufficiently

proved by the prosecution that the accused persons went to the

house  of  the  informant  with  the  common  object  to  commit  an

offence.  Whether  they  committed  the  offences  or  not  shall  be

decided in the later points for determinations, but the evidences of
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the  prosecution  are  sufficient  enough  that  the  accused  persons

carrying lathi in their hands had the common object to commit an

offence  against  the  informant  and  the  victims.  All  the  accused

persons carrying lathi and entering the property of the informant

itself  reflects  their  common  object  to  commit  an  offence.  The

defence could not rebut the fact that the accused persons had such

common  object  or  that  they  were  members  of  the  unlawful

assembly.  All  the  PWs  except  PW6  have  deposed  that  all  the

accused  persons  were  there  at  the  place  of  occurrence  and  the

witnesses PW4 and PW5 have seen the accused persons assaulting

the husband of the informant and that the incident took place within

the property of the informant. As such, considering the above, the

accused persons are held guilty under Section 143/149 IPC. Hence,

this point is decided in positive.    

8. The second  point  for  determination  is  :  Whether the accused

persons on 20.01.2014 at about 6 P.M. at Borbil Toriani in

furtherance  of  their  common  object,  committed  house

trespass  by  entering  into  the  dwelling  place  of  the

informant  and  thereby  committed  an  offence  punishable

under Section 448/149 of IPC?
 

To be guilty under Section 448 of IPC, it must be proved

by the prosecution that the accused persons entered into or upon

the property in the possession of the informant with the intent to

commit an offence. For house trespass it is necessary that the said
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property of the informant must be a building, tent or vessel used as

a human dwelling or any building used as a place for worship or a

place for the custody of property. 

In  the  present  case,  the  informant  alleged  that  the

accused persons entered into her house with lathi and assaulted her

husband and two daughters. 

In  her  evidence  she  stated  that  the  accused  persons

entered  into  her  house  with  lathi  and  making  preparations  of

burning her house and then assaulted her and her daughters. 

The PW2 & PW3 have also stated about such trespass by

the accused persons into their house. 

The PW4 saw the accused persons dragging the husband

of the informant from his house. 

The PW5 deposed that she saw the accused persons in

the front yard of the house of the informant and they assaulted the

husband of the informant. 

Hence,  it  could  be  seen  that  the  accused  persons

trespassed into the house of the informant with the common object

to assault  the husband of  the informant.  The presence of all  the

accused  persons  on  the  place  of  occurrence  at  the  time  of  the

alleged trespass sufficiently proves their common object to commit

an offence. Hence, it is proved beyond reasonable doubt that the

accused persons committed the offence of house trespass and the

defence has totally failed to rebut the fact that the accused persons

trespass  into  the  house  of  the  informant.  Hence,  this  issue is
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decided in positive.  

9. The  third  point  for  determination  is  :  Whether  the  accused

persons on 20.01.2014 at about 6 P.M. at Borbil Toriani in

furtherance of their common object, voluntarily caused hurt

to  the  victim  Tarun  Hazarika  and  thereby  committed  an

offence punishable under Section 323/149 of IPC?

The  informant  alleged  in  her  ejahar  that  the  accused

persons entered into her house and assaulted her husband and two

daughters with lathi and hands. In her evidence she deposed that

the accused persons assaulted her and her daughters with lathi. She

did  not  mention  about  any  assault  towards  her  husband  Tarun

Hazarika.

The other PWs except PW6 and PW7 deposed that the

accused persons assaulted the husband of  the informant.  Further

PW4 deposed that the husband of the informant was injured and

PW5  deposed  that  due  to  the  assault  of  the  husband  of  the

informant,  he fell  unconscious  and was injured and was bleeding

from his mouth. But there are no injury report in the case record to

prove  that  the  husband  of  the  informant  was  injured.  Without

establishing the fact that the husband of the informant was injured,

there cannot be any question as to who injured him. Firstly the injury

must be proved and then the persons who caused those injuries

must be proved and settled. Moreover, the injury report present in

the case record is of the informant but other than the informant and

GR CASE NO. 117/2014 9



GR CASE NO. 117/2014

her two daughters, none of the witnesses stated that the accused

persons assaulted the informant. They only stated about the assault

of her husband. 

In the backdrop of such evidences, it cannot be definitely

said that the accused persons caused hurt to the husband of the

informant thereby making them not guilty under Section 323/149

IPC. Hence, this point is decided in negative.

   
10.The  fourth  point  for  determination  is  :  Whether  the  accused

persons on 20.01.2014 at about 6 P.M. at Borbil Toriani in

furtherance of their common object, criminally intimidated

the  informant  and  victims  by  injury  to  their  person  and

thereby  committed  an  offence  punishable  under  Section

506/149 of IPC?

The  informant  in  her  ejahar  alleged  that  the  accused

persons threatened to kill  them. However, in her evidence before

the court  she did not depose about any such threatening or any

other criminal intimidation by the accused persons. 

The PW2 and PW3 who are the victims of the case also

did  not  depose  about  any  criminal  intimidation  by  the  accused

persons. 

The other PWs are also silent about any threatening or

criminal intimidation committed by the accused persons against the

informant and her family members. 

Hence, considering the evidences, it can be held that the
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prosecution has failed to establish the guilt of the accused persons

under Section 506/149 IPC beyond all  reasonable doubts.  Hence,

this issue is decided in negative.  

 
11.The  fifth  point  for  determination  is  :  Whether  the  accused

persons on 20.01.2014 at about 6 P.M. at Borbil Toriani in

furtherance  of  their  common  object,  used  criminal  force

against the informant Niju Hazarika and her two daughters

with the intent to outrage their modesty by such criminal

force and thereby committed an offence punishable under

Section 354/149 of IPC?

From the evidences on record, it can be seen that it is

the informant and the two victims, i.e., the PW2 and PW3, who are

the daughters of the informant deposed that the accused persons

assaulted them, but their evidences do not reflect any intent on the

part  of  the accused persons to outrage their  modesty.  Moreover,

other than them the remaining witnesses did not mention anything

about any criminal force used by the accused persons against the

informant and her two daughters. They only mentioned about the

assault upon the husband of the informant by the accused persons.

As such, the evidence of the prosecution falls short in establishing

the fact that the accused persons used criminal force against the

informant  and  her  daughters  with  the  intent  to  outrage  their

modesty. Hence, the accused persons cannot be held guilty under

Section 354/149 IPC. As such, this point is decided in negative.
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12.The  sixth  point  for  determination  is  :  Whether  the  accused

persons on 20.01.2014 at about 6 P.M. at Borbil Toriani in

furtherance of their common object, committed mischief by

causing  wrongful  loss  to  the  property  of  the  informant

worth more than Rs.50/- and thereby committed an offence

punishable under Section 427/149 of IPC?  

Although the  informant  alleged in  her  ejahar  that  the

accused persons destroyed her house and caused huge loss to her,

but in her evidence before the court, she did not mention about any

such  act  by  the  accused  persons.  She  only  mentioned  that  the

accused persons entered into her house by making preparations of

burning their house. 

The other PWs including the victims are silent about the

loss  caused  to  the  informant  due  to  the  mischievous  act  of  the

accused persons or anything about the destruction of the house of

the informant. 

Hence, the prosecution has miserably failed to establish

the guilt of the accused persons under Section 427/149 IPC. As such,

the accused persons cannot be held guilty under Section 427/149

IPC. As such, this point is decided in negative.

      JUDICIAL FINDING:

In view of the above discussions, it is held that the prosecution has

been  able  to  prove  the  guilt  of  the  accused  persons  beyond

reasonable doubt under Sections 143/149 & 448/149 IPC and they are
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convicted  under  the  said  Sections.  However,  the  prosecution  has

failed to prove the guilt of the accused persons beyond reasonable

doubt  under  Sections  323/506/354/427/149  IPC  and  they  are

acquitted of the said charges. 

THE PROBATION OF OFFENDERS ACT, 1958:

I  have  considered  the  case  of  the  convicts  under  the  germane

provision of THE PROBATION OF OFFENDERS ACT, 1958. The accused

persons by forming an unlawful assembly trespassed into the house

of the informant. The informant and her husband alongwith their two

daughters were inside the house at that time. Considering the social

aspect  and other  aspects  I  find no reason  to  release the accused

persons on probation.  

SENTENCE HEARING:

I have heard the convicts on the points of sentencing. The convicts

prayed for mercy on the ground that they are the only bread earners

of their families and have minor children and if they are sentenced to

imprisonment, their families will suffer.  

I have considered all the aspects together. And conclude my

judgment by passing the following order.

ORDER

All the accused persons, namely, Sum Nath Upadhyay, Bhajen Newar,

Bishnu Newar, Santosh Newar, Kale Pradhan, Purushutam Sharmah,

Tej  Bahadur Chetry @ Boshar,  Mone Chetry,  Deva Chetry and Raju

Newar, are hereby held guilty under Sections 143/149 and 448/149
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IPC and sentenced to a fine of Rs.500/-  each for the offence under

Section 143/149 and in default to undergo simple imprisonment for

two days. 

A N D

A fine of Rs.500/- each for the offence under Section 448/149 IPC and

in default to undergo simple imprisonment for two days.  

All the accused persons, namely, Sum Nath Upadhyay, Bhajen Newar,

Bishnu Newar, Santosh Newar, Kale Pradhan, Purushutam Sharmah,

Tej  Bahadur Chetry @ Boshar,  Mone Chetry,  Deva Chetry and Raju

Newar  are  acquitted  of  the  charges  under  Sections

323/506/354/427/149 IPC.

 The case is disposed of on contest without cost.

 The fine recovered shall be paid to the informant and the victims. 

Given under my hand and the seal of this court on this the 14th of

November, 2019 at North Lakhimpur.

                                                                (Smt. Sweety Bhuyan)
                                                             JUDICIAL MAGISTRATE 1ST CLASS
                                                                      Lakhimpur, North Lakhimpur
Dictated & Corrected by me:

(Smt. Sweety Bhuyan)
JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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APPENDIX

Prosecution witnesses

1. PW1: SMT. NIJU HAZARIKA
2. PW2: SMT. LAKHIMAI HAZARIKA
3. PW3: MISS MONISHA HAZARIKA
4. PW4: SMT. PUTALI BORUAH
5. PW5: SRI SOMNATH BORUAH
6. PW6: SMT. CHAMPA DEKA
7. PW7: DR. MAICHANA BAILUNG
8. PW8: SI ATUL BORAH

 
Defence  witnesses
    NIL.

Documents exhibited by the prosecution 

1. EXT.1: EJAHAR
2. EXT.2: INJURY REPORT 
3. EXT.3: SKETCH MAP
4. EXT.4: CHARGESHEET 

  
Documents exhibited by the Defence
Nil.
                                                                               
                    

                                                             (Smt. Sweety Bhuyan)
                                                          JUDICIAL MAGISTRATE 1ST CLASS
                                                               Lakhimpur, North Lakhimpur
Dictated & Corrected by me:

(Smt. Sweety Bhuyan)
JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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