
MISC. CASE NO. 112/2018

    IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS
LAKHIMPUR, NORTH LAKHIMPUR

Present: SMT. SWEETY BHUYAN, 
          Judicial Magistrate First Class,

Lakhimpur, North Lakhimpur.

MISC CASE NO. 112/2018
(U/s 125 of Cr.P.C)

Parties :

    LINAKHI HAZARIKA     ….……….. 1ST PARTY

VERSUS

      PRAFULLA HAZARIKA   ..........    2ND PARTY

Appearances:

For the 1st Party : MR. BIMAN BORA

For the 2nd party : MRS. MOUSUMI DUTTA

Date of evidences : 29.11.2018, 24.12.2018, 02.02.2019, 

  04.05.2019, 01.08.2019 

Date of Argument : 16.08.2019

Date of Judgment/final order : 30.08.2019

J U D G M E N T / O R D E R

1. This Misc. case has arisen out of the petition filed by the petitioner/

first party, Linakhi Hazarika, against her husband/the second party,

Prafulla  Hazarika,  u/s  125  CrPC  praying  for  granting  monthly

maintenance at the rate of Rs.30,000/- from the second party.
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2. The 1st party in her petition for maintenance, inter alia, stated that

the  marriage  between  the  first  party  and  the  second  party  was

solemnized on 8th Bohag, 2006 in accordance with religious rites and

ceremonies and they started residing together as husband and wife

and  they  have  a  son  born  out  of  their  wedlock,  namely,  Ranjan

Hazarika.  As the second party  works in  the Police Department,  as

such, the first party had to accompany the second party to different

work places such as Gujarat, Delhi etc., but after some days of their

marriage, the second party started drinking and assaulted the first

party and mentally and physically tortured her. After the admission of

her son in the school, the first party could not accompany the second

party to his work place, but whenever the second party returned after

obtaining leave, both the parties stayed together. The second party in

the month of December, 2017 obtained leave and stayed with the

first party in his house at Rajali, but in the month of January, 2018

before  Magh Bihu,  the  second party  assaulted  the  first  party  and

chased her out of his house alongwith her son, and as such, the first

party returned to her parental house. The first party was spending her

livelihood  by  withdrawing  money  from the  account  of  the  second

party in the SBI through his ATM, but the second party stopped the

said source of the first party, and as such, the first party have been

facing financial problems as she has no source of income. The second

party did not contact the first party or her son and neither gave any

maintenance to them. That the second party is a police personnel

and he earns Rs.68,317/- per month as salary. The first party sent a
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legal notice to the second party on 19.07.2018 demanding half of the

salary of the second party, but on 06.08.2018 the second party sent a

legal notice to the first party demanding the first party to return to his

house within 30 days or else he will take legal action against her. As

such, the first party has prayed for a monthly maintenance amount of

Rs.30,000/- from the second party. 

3. The second party  appeared  before  this Court  and filed his  written

statement, and the second party in his written statement stated that

the  second  party  never  mentally  and  physically  tortured  the  first

party. If he would have assaulted the first party, then from the year

2006  to  2017  he  would  not  have  been  able  to  continue  with  his

marital life. Before the birth of their son, the second party purchased

land at Rajali and constructed house there, so that in future his son

can go to his school from his own house. But the first party, while the

second party stayed in his work place,  she stayed in her parental

house in place of the house of the husband, but the second party

never objected to the said fact. Gradually, the house of the second

party  turned  into  a  deserted  house  and  the  first  party  stopped

contacting the family members of the second party, who stayed in

the  old  house  at  Phulbari.  In  fact,  the  first  party  celebrated  the

birthday of their  son in her parental  house and did not invite any

family members of the second party. When the second party objected

to the first party, she asked the second party to let his house on rent

and asked him to stay in her parental house whenever he came after

getting leave from his job. But the second party wanted to stay with
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the first  party and his son in his own house at Rajali.  The second

party purchased a land near the parental house of the first party and

it has been mutated in the name of the first party and his house at

Rajali is also in the name of the first party. That the second party did

not assault the first party and chase her away with her son from his

house in the month of January, 2018 before Magh Bihu. In fact, the

first party did not want to celebrate Magh Bihu with the second party

and, as such, she went to her parental house. The first party did not

want  to  continue  her  marital  life  with  the  second  party  and  was

interested in the money of the second party. As such, the first party

lodged this case immediately after when the second party closed his

account  in  the SBI,  Nowboicha Branch.  That  the second party  has

been carrying the expenses of the school admission of his son and

other expenses till date. That the first party withdrew huge amount of

money from the account of the second party. On 06.08.2018 in order

to continue his marital life with the first party, the second party gave

30 days time to the first party to return to his house, but the first

party instead of returning to him, lodged this case on the basis of

false facts. The second party opened an LIC Policy in the name of his

son for his future. The second party many times sent the Gaonburha

to bring the first party back to his house, but he could not bring her.

As such, the first party is not entitled to receive any maintenance

from the second party and has prayed to dismiss the prayer of the

first party. 
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4. During trial, the first party examined four witnesses to prove her case

and tendered some documents. On the other hand, the second party

examined five witnesses in support of his claim.   

5. I have heard the arguments of the first party and the second party.  

6. After such hearing as well as after going through the case record, the

following points for determination are framed:

(i) Whether the first party has sufficient grounds to refuse to live 

with the second party?

(ii) Whether the first party is unable to maintain herself and her 

minor son?

(iii) Whether the second party, having sufficient means neglects

or refuses to maintain the first party and her minor son?

(iv) Whether the first party and her minor son are entitled to any

maintenance?

7. DISCUSSION, DECISION AND REASONS THEREOF:

Now let  us discuss  the materials  on record  and try  to  arrive at  a

definite finding as regards the points for determination.

8. The first point for determination is    whether the first party

has sufficient grounds to refuse to live with the second party?

The first party alleged that the second party in the Month of

January, 2018 before Magh Bihu assaulted her and chased her out of

his house alongwith her son, and as such, the first party returned to
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her parental house with her son. That the second party after few days

of their marriage started drinking and assaulting the first party and

mentally and physically tortured her.

 The first party stated in her evidence as PW1 that after some

days of her marriage with the second party, he started to torture the

first party mentally and physically and she rang her parents who came

and took her. However, the family members of the second party came

and took  her  to  their  house  and the  same thing  repeated.  In  the

month of January, 2018 before Magh Bihu, the second party chased

her out of his house by assaulting her and thereafter, she went to her

parental house and since then she has been residing there. 

The PW2 Gopal Chutia stated in his evidence that he heard

that there were quarrels  between both the parties and the second

party quarreled with the first party by being drunk, and as such, she

has been residing in her parental house since January, 2018.

The PW3 Mamoni Borah stated in her evidence that after

two months of the marriage of both the parties, there were quarrels

between both the parties and the second party whenever visited his

house during leave, he quarreled with the first party and assaulted

her, and as such, she returned to her parental house. And again the

family members of the second party came to her house and took her

back, but the same thing repeated. In the month of January, 2018, the

second party  came to his house for a period of one month leave and

during that period he assaulted the first party and chased her out of
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his  house  alongwith  her  son  and  since  then,  she  has  been  taken

shelter in her parental house.  

The PW4 Jagyaram Borah stated in his evidence that after

marriage, both the parties quarreled and due to the tortures of the

second party,  the first  party left him and started residing with her

parents in her parental house. 

The  second  party  while  cross-examining  the  first  party

witnesses could not rebut the fact that the second party tortured the

first party. In fact, the first party witnesses admitted that they heard it

from the  first  party  that  the  second  party  tortured  the  first  party.

Moreover,  the evidences  of  the  second party  particularly  the  DW3

admitted  in  her  cross-examination  that  even  if  the  second  party

assaulted the first party, she did not see. She did not deny that the

second party tortured the first  party and instead deposed that she

does not know whether the second party assaulted and chased the

first party of his house in the month of January, 2018. Again the DW5

admitted in his cross-examination that he heard that the second party

tortured the first party. The DW5 who is the Gaonburha stated in his

certificate dated 10.05.18 that he went to the house of the first party,

but he did not find her. But in his evidence, he admitted that when he

was asked by the second party to go to the house of the first party, he

went to her house on 10.05.2018 and she told him that she will not

return to the house of the second party. Hence, the deposition of DW5

is  contradictory  to  what  he  has  certified  in  Exhibit  4.  In  fact,  he
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admitted  in  his  cross-examination  that  he  wrote  the  Exhibit  4

according to the instructions of the second party and he wrote it as he

knew him. 

Although the second party denied that he did not torture the

first party, but the first party by her evidences, which could not be

rebutted by the second party and the cross-examination of DW3 and

DW5, has sufficiently proved that the second party has been torturing

the first party. As such, the first party has sufficient grounds to refuse

to  live  with  the  second  party.  Hence,  this  point  is  decided  in

affirmative.

9. The second point for determination is whether the first party

is unable to maintain herself and her minor son  ? 

The first party stated that she has no source of income and

is  dependent  on her  parents  for  her  and  her  son’s  livelihood.  The

second party himself admitted the fact in his cross-examination that

the first party has no job. In fact, he did not raise objection to the fact

that the first party is able to maintain herself  and has a source of

income. 

The DW2 and DW3 have also admitted the fact that the first

party has no source of income. 

Hence, considering the above, it can be held that as the first

party has no source of income, she is unable to maintain herself and

her son. Hence, this point is decided in positive.  
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10. The  third  point  for  determination  is  whether  the  second

party, having sufficient means neglects or refuses to maintain

the first party and her minor son?

It is an admitted fact that the second party is a government

service holder and the first  party has submitted documents,  which

shows that the second party is working in the Central Police Force as

Head Constable. As such, it  can be said that the second party has

sufficient means.

The second party has admitted that he stopped giving any

money or maintenance to the first party since April, 2018 and he has

not contacted them nor tried to know how they are spending their

livelihood. 

The DW3 also admitted that at present the second party is

not maintaining the first party and her son.

Hence, from the above, it can be held that the second party

has been neglecting to maintain the first party and her son.

Summing up all the discussions above, it can be seen that

the  second  party  having  sufficient  means  has  been  neglecting  to

maintain the first party and her son. As such, this point is decided

in positive.  
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11.The fourth point for determination is whether the 1  st   party

and her minor son are entitled to receive maintenance from

the 2  nd   party? 

From  the  decisions  of  all  the  points  for  determination

decided above, it can be known that the first party and her child being

the minor son of the second party are entitled to be maintained by the

second party.       

        (CONTD....)
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O   R D E R

       In view of the discussions made above and the decisions

reached in the foregoing points for determination, it is held that the

first  party  and her son are entitled to maintenance at  the rate  of

Rs.12,000/- per month, i.e., Rs.5000/- for the first party and Rs.7000/-

for their minor son, namely, Ranjan Hazarika, from the second party.

It is hereby further directed that the order of maintenance would be

effective from this month and the maintenance for this month would

be payable within the first seven days of the next month and similarly

for other months likewise. The second party is also directed to pay

the entire cost of the case.

The case is disposed of on contest with cost. 

The  judgment/final  order  has  been  passed  and  is

pronounced in the open court today. 

Given under my hand and seal of this court on 30th day of

AUGUST, 2019.

       
        (Smt. Sweety Bhuyan)

                                           JUDICIAL MAGISTRATE 1ST CLASS
                                                                     Lakhimpur, North Lakhimpur

Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)           
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APPENDIX

1st Party Witnesses 

1. PW1 :  Linakhi Hazarika

2. PW2 :  Gopal Chutia

3. PW3   :  Mamoni Borah

4. PW4   :  Jagyaram Borah

Document Exhibited by the 1st party

1. Exhibits 1, 2 & 3: Letters to the Commandant.

2. Exhibits 1(1), 2(1) & 3(1) : Postal Receipts

3. Exhibit 4 : Reply by the Commandant.

4. Exhibit 5 : Notice to the second party

5. Exhibit 5(1) : Postal Receipt

6. Exhibit 6: Salary Statement of the second party

7. Exhibit 7(1) to 7(6) : Money receipts of School Fees.

8. Exhibit 8 (1) to 8(14) : Fee receipts of School van.

9. Exhibits 9(1) to 9(4) : Medical Documents.

2nd Party Witnesses

1. DW1 :  Prafulla Hazarika 

2. DW2 :  Bipul Nath

3. DW3 :  Dipali Hazarika

4. DW4 :  Hari Kanta Nath

5. DW5 :  Ananta Morang

Document Exhibited by the 2nd party

1. Exhibit 1: Jamabandi Copy (Contd....)
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2. Exhibit 2: Column bearing the name of the first party in the said      

      Jamabandi.

3. Exhibit 3: Bank's Statement.

4. Exhibit 4: Gaonburha Certificate

5. Exhibit 5: LIC Receipts.

 (Smt. Sweety Bhuyan)
                                           JUDICIAL MAGISTRATE 1ST CLASS
                                                                     Lakhimpur, North Lakhimpur    
Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)     
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