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 For the Complainant       .......………: MD. AFILUDDIN AHMED

 For the Accused Person ……...…..…: MD. KHURSHED ALAM
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                                                                      01.11.2018, 07.02.2019

  

 Date of hearing   ……………………….: 18.09.2019, 15.10.2019

 Date of Judgment……………………….: 16.10.2019

J U D G M E N T

1. A  complaint  petition  was  filed  by  the  complainant,  namely,  Wajida

Khatoon,  against  Harej  Ali,  Halima  Khatoon  and  Mujibur  Rahman  on

30.08.2017 and the same was registered as CR(W) 97/2017. 
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2. The  complainant  and  her  witnesses  were  examined  and  finding

sufficient  prima  facie  material  against  the  accused  Harej  Ali  under

Sections 406 IPC, summons were issued to the accused.

3. The accused person appeared before the court on receipt of summons

and prayed for bail, which was allowed. 

4. The complainant produced her witnesses and evidence before charge

were  recorded and after  hearing and on perusal  of  the case  record,

sufficient  material  against  the  accused  Harej  Ali  was  found  under

Section 406 of IPC and the particular of the said offence was read over

and explained to the accused person to which he pleaded not guilty and

claimed to be tried. Formal charge was framed accordingly.  

5. The evidence after framing of charge were recorded and thereafter the

accused person was examined under Section 313 Cr.P.C.  The accused

person has been examined under Section 313 of the Code of Criminal

Procedure, in which he denied all the allegations. 

6. The  complainant  lodged  the  complaint  against  the  accused  person

stating therein that the complainant married the accused Harej Ali on

13.05.2013 in accordance with Islamic religious rites and ceremonies.

They have two daughters. Five days before the birth of their daughters,

i.e.,  23.08.2014  the  accused  persons  sent  the  complainant  to  her

parental house. The father of the complainant admitted her in the Laluk

Hospital  where  she  delivered  twin  daughters.  Thereafter,  the

complainant was taken to her parental house alongwith her daughters

where she stayed for five months. Thereafter, the complainant alongwith
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her daughters were taken to the house of the accused person. After 25

days  of  their  stay  in  the  house  of  the  accused,  the  daughters  fell

severely ill, but the accused and his family members did not treat them,

and as such, the complainant called her father and took them near the

doctor and thereafter returned to her parental house. As the daughters

did not recover, they were referred to the private hospital and they were

admitted in the Mid Town Hospital. After two months of her stay in her

parental house, the husband of the complainant took her to his house.

After some days the complainant suffered from Typhoid as well as her

daughters again fell  ill.  The complainant informed her father  and for

treatment the complainant alongwith her daughters were taken to the

hospital by the father of the complainant and after that she stayed in

her parental house. That the complainant took some articles with her as

dowry to the house of the accused. The complainant asked the accused

to return those articles to her, but the accused denied to return. Hence,

this  case  is  filed  by  the  complainant  to  recover  those  articles.  The

complainant has annexed a list of her articles alongwith the complaint

petition. 

7. In  support  of  the  case,  the  prosecution  has  adduced  5  (five)  PWs.

Defence adduced none.  

8. After perusing the case record and hearing both sides the following point

of determination is framed:

 The Point for Determination is :

CR(W) 97 OF 2017 PAGE 3



CR(W) 97 OF 2017

(i) Whether the accused person, being entrusted with the property of

the complainant at the time of his marriage with the complainant,

dishonestly misappropriated or converted to his own use those

properties, and thereby committed an offence punishable under

section 406 of IPC?

           DISCUSSION, DECISION AND REASONS THEREOF:

9. The complainant in her evidence before the court as PW1 stated that

she  has  lodged  this  against  Harej  Ali,  Mujibur  Rahman  and  Halima

Khatoon for recovery of her articles given at the time of marriage. Her

marriage with Harej Ali took place on 13.05.2013. After marriage some

days went well, but after seven/eight months, Harej Ali denied to do any

work and asked her to bring money from her house for the purpose of

his business. As such, she gave him Rs.10,000/-. After the birth of her

daughters,  Harej  Ali  asked  for  two  cows  for  feeding  milk  to  her

daughters, and as such, she gave two cows. Before five days of giving

birth to her daughters, her husband called her father and uncle and sent

her back to her parental house with them. Her daughters were born on

14th August, 2014 at Laluk Hospital. After the birth of her daughters, her

father called upon her father-in-law and her husband and they both told

her father to take her with her father alongwith her two daughters to her

parental house. As such, her father took her to her parental house. After

seven days of their birth both her daughters fell ill, and as such, she

called her husband, but he did not come. Thereafter, she took them to
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the hospital and treated them. After five months she went to the house

of her husband and stayed there for about five days and after that they

again fell ill and her husband never treated them, and as such, she had

to return back to her parental house. After some days her husband came

and took her back to his house and she stayed there for one month. She

fell  ill  and  suffered  from Typhoid  and her  daughters  also  fell  ill  and

suffered from Pneumonia. But her husband and his family members did

not look after them nor treated them. After that she called her father

and her father came and took her back. Since then she has been staying

in her parental house and none of the accused persons contacted her or

gave any maintenance. At the time of marriage,  her father gave her

some  articles,  which  she  took  with  her  to  her  husband's  house.  At

present time all articles are at her husband's house. Her brother and her

paternal uncle went to their house to bring back those articles, but they

did not return them and told that the person to whom the articles belong

should come to take them back.  The articles are  one showcase,  two

alnas, four chairs, one table, one bicycle, two blanket, mattress, wooden

bed, one mobile, one table fan, six boxes,  six silver kalash, three tin

buckets and three plastic buckets, one watch etc., all the articles have

been named in the list annexed with the complaint petition, and she has

filed this case to recover all her articles from the house of the accused

person.

In cross-examination, the PW1 stated that she denied that she did

not give Rs.10,000/- to the accused person. She denied that she has not
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mentioned in her complainant petition that she gave Rs.10,000/- to the

accused. She denied that she has stated falsely that after the birth of

her  daughters,  Harej  Ali  asked for  two  cows  for  feeding  milk  to  her

daughters,  and  as  such,  she  gave  two  cows.  She  denied  that  her

husband did not spend any money for the treatment of her children. She

has not submitted any receipts in respect of the things given by her

parents at the time of her marriage. She has not submitted any cash

memo showing  that  those  things  were  bought  by  her  father  before

giving them to  the accused.  She denied that  she has not  given the

accused  all  the  things  mentioned  by  her.  She  denied  that  she  has

lodged this case falsely without any reason and left the house of the

accused person without  any reason.  She denied that  she has stated

falsely that after the birth of her daughters, her father called upon her

father-in-law and her husband and they both told her father to take her

with her father alongwith her two daughters to her parental house, as

such, her father took her to her parental house and after seven days of

their  birth  both  her  daughters  fell  ill,  and  as  such,  she  called  her

husband, but he did not come. She denied that she was falsely deposing

that day.

10.The PW2 Md. Innas Ali stated in his evidence that he had come that day

to depose in favour of his daughter. He knows the accused person, he is

his son-in-law and the husband of his daughter. His daughter lodged this

case  against  her  husband  Harej  Ali.  He  has  given  his  daughter  in

marriage to Harej Ali from his house in accordance with social rites and

CR(W) 97 OF 2017 PAGE 6



CR(W) 97 OF 2017

ceremonies. After marriage some months went well. At the time of the

marriage,  he  gave  certain  articles  to  his  daughter,  which  she  took

alongwith her to her husband's house. Two daughters were born to his

daughter  at  the  Laluk  Hospital.  Five  days  before  the  birth  of  the

daughters, his daughter was sent to his house by her husband and her

father-in-law. They asked him to take his daughter to his house. After

that they stayed at his house for about six months and thereafter, his

two  granddaughters  fell  ill,  but  the  accused  persons  although  were

informed about  the same,  did not  take care  of  them neither treated

them, as such, he himself got them treated. The accused persons did

not carry any expenses of their treatment. After six months, the accused

persons came and took his daughter to their house, where his daughter

and her daughters fell ill, but they did not treat them, and as such, his

daughter called him, as such, he went there and took them away for

treatment. He continuously treated them although they were sent back

to the house of the accused persons after their treatment as they denied

to treat them. After that they were taken to various hospitals and were

referred for better treatment outside, but he admitted the younger child,

namely, Haspia Sultana, in the nursing home for five days and cured

her. At present his daughter alongwith her two daughters are staying

with him in his house. They have been staying in his house since three

years  eight  months.  The  husband  of  his  daughter  has  not  been

contacting  her  or  asking  about  their  well-being  neither  has  he

maintained them. At the time of marriage, he gave certain articles to his
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daughter, such as all the necessary articles for completing a bed, cycle,

showcase, table, chair, box, table fan, dinning table, kalash, one mobile,

cash  amount  of  Rs.  10,000/-,  two  cows,  and  certain  other  articles

including  cloths  in  the  showcase,  and  as  such,  this  case  is  filed  to

recover all the articles from the house of the accused person.

In his cross-examination, the PW2 stated that he denied that he

has stated falsely that his two granddaughters fell ill, but the accused

persons although were informed about the same, did not take care of

them neither treated them, as such, he himself got them treated and

the accused person did not carry any expenses of their treatment. He

has not submitted any receipt proving that those things were given to

the accused person at the time of his marriage by them. He has not

submitted any cash memo of purchasing those things. He denied that he

has  stated  falsely  that  he  gave  Rs.10,000/-  and  two  cows  to  the

accused. He denied that all the things mentioned in the list have not

been given to the accused. He denied that he was falsely deposing that

day.

11.The PW3 Md. Mofizul Islam stated in his evidence that he has come that

day to depose in favour of the complainant, who is his niece. She has

lodged this case against Harej Ali and two other persons. The accused

Harej Ali has married to the complainant. After marriage two daughters

were born to them. After marriage both the complainant and Harej Ali

quarrelled with each other and after that birth of their daughters, their

quarrels increased. When the two daughters fell ill, the accused Harej Ali
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did not treat them nor gave them food. Both the daughters were born in

the Laluk Hospital and thereafter they were brought to the house of the

father of the complainant. When the younger daughter fell ill, she was

admitted in the Mid Town Hospital and the accused person and his father

came to the hospital but did not spend any penny on her treatment and

after seeing her they went away. At present the complainant is taking

shelter alongwith her two daughters in the house of her father. When

the PW3 and Dildar Hussain went to the house of the accused person to

bring back the articles of the complainant, the accused person denied to

give them back and told that the complainant should come to take the

things away. As such, this case is lodged to recover the articles of the

complainant from the accused person. The PW3 was present at the time

of their marriage. Certain articles were given to the complainant by her

parents at the time of her marriage. Some of the articles are: showcase,

two alnas, table & chair, cycle etc. After their marriage, the father of the

complainant gave Samsung Mobile, fan, two pairs of cow, an amount of

Rs.10,000/- etc. to the accused Harej Ali, and as such, this case is filed

to recover all the articles from the house of the accused person and to

hand over the same to the complainant.

In cross-examination, the PW3 stated that the distance from his

house to the house of the accused Harej Ali is about 8-9 Kms. The PW3

visited the house of the accused once or twice. He denied that he has

stated falsely that there were quarrels between the complainant and the

accused after the birth of their twin daughters. He has heard about the
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quarrels from the complainant. He denied that he has stated falsely that

when the younger daughter fell ill, she was admitted in the Mid Town

Hospital and the accused person and his father came to the hospital but

did not spend any penny on her treatment and after seeing her they

went away. He denied that he has stated falsely that when the PW3 and

Dildar Hussain went to the house of the accused person to bring back

the articles of the complainant, the accused person denied to give them

back and told that the complainant should come to take the things away.

A list was prepared at the time of giving the articles to the accused and

that list was given to the accused before me by the complainant's family

members. He does not know whether the list has been submitted by the

complainant or not. He denied that he has stated falsely that showcase,

two alnas, table & chair, cycle etc. were given to the complainant at the

time of her marriage. He denied that he has stated falsely that after

their marriage, the father of the complainant gave Samsung Mobile, fan,

two pairs of cow, an amount of Rs.10,000/- etc. to the accused Harej Ali.

He denied that he has falsely deposed in favour of the complainant as

instructed by her. 

12.The PW4 Somed Ali stated in his evidence that he has come today to

depose in favour of the complainant, who is his niece. She has lodged

this case against Harej Ali for recovering her articles from the accused

person. The accused has married to the complainant in accordance with

social rites and ceremonies in the village. After marriage two daughters

were born to them in the Laluk hospital and thereafter, the complainant
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and her daughters were brought back to her parental house. After some

days, the complainant and her daughters were sent to the house of the

accused, but as the accused could not maintain them, and as such, they

returned to her parental house again. The accused himself kept his wife

and daughters in her parental house and after that the accused denied

to take them back. The accused demanded money, cows etc. from the

complainant. The PW4 is the paternal uncle of the complainant and at

the time of her marriage, he was present. Certain articles were given to

the complainant by her parents at the time of her marriage. And the

PW4 himself went to deliver those articles to the house of the accused.

Those articles were handed over to the accused and his parents. Some

of the articles are: showcase, two alnas, bed, dinning set, four tables,

cycle  etc.  After  their  marriage,  the  father  of  the  complainant  gave

Samsung Mobile, fan, two pairs of cow, an amount of Rs.10,000/-, ceiling

fan etc. to the accused, and as such, this case is filed to recover all the

articles from the house of the accused.

In cross-examination the PW4 stated that the distance from his

house to the house of the accused Harej Ali is about 8 Kms. He visited

the house of the accused before the birth of his daughters and he visited

3-4 times. He denied that he has stated falsely that after some days, the

complainant and her daughters were sent to the house of the accused

person,  but  as the accused person could not maintain them, and as

such, they returned to her parental house again. He denied that he has

stated falsely that Harej Ali has himself kept his wife and daughters in
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her parental house and after that the accused denied to take them back.

He denied that he has stated falsely that the accused person demanded

money, cows etc. from the complainant. A list was prepared at the time

of  giving  the articles  to  the  accused.  He denied that  no  such list  is

submitted before the court. He denied that he has stated falsely that

showcase, two alnas, bed, dinning set, four tables, cycle etc. were given

to the complainant at the time of her marriage. He denied that he has

stated falsely that after their marriage, the father of the complainant

gave Samsung Mobile, fan, two pairs of cow, an amount of Rs.10,000/-,

ceiling fan etc. to the accused Harej Ali. He denied that he has falsely

deposed in favour of his niece, i.e., the complainant.

13.The  PW5  Dildar  Hussain  stated  in  his  evidence  that  he  knows  the

complainant,  she is his elder sister.  She has lodged this case against

Harej  Ali.  The  accused  Harej  Ali  has  married  to  the  complainant  on

13.05.2013  in  accordance  with  social  rites  and  ceremonies.  After

marriage twin daughters were born to them. While the complainant was

pregnant she was sent to their house and after five days she delivered

her daughters in the Laluk Hospital. They informed the accused about

the birth of the daughters and her mother-in-law visited the hospital, but

hearing the twin daughters were born she left without meeting them.

After that the complainant and her two daughters were brought to their

house.  After  few days  they again  informed the  accused,  but  no one

came. After some days the accused Harej Ali called the complainant and

asked her why did she leave and she replied that as they sent her back,
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she left and asked him to send someone to take her back. And as such,

the accused sent his two uncles and they took away the complainant

alongwith her two daughters. After 3-4 days, the twins fell ill  and the

accused person denied to treat them and told that he cannot look after

two children and to let one of them to die. As such, the complainant

called them. And the PW5 and his brother  Lukman Ali  went  to bring

them back and thereafter one of the twin was admitted in the Mid Town

Hospital  and after treatment they brought them back to their  house.

While the child was admitted in the North Lakhimpur Civil Hospital, the

accused person was informed and he came and when he knew that they

could  not  treat  her  there  and  referred  her  to  another  hospital,  the

accused person told that he could not spend any money upon her and

went  away,  and  thereafter  the  child  was  admitted  in  the  Mid  Town

Hospital by them, where she was treated for three days. At present the

complainant  is  residing  in  her  parental  house  alongwith  her  two

daughters and the accused person neither contacted her nor gave any

money  for  her  maintenance.  Certain  articles  were  given  to  the

complainant by her parents at the time of her marriage. Some of the

articles  are:  showcase,  bed,  dinning table,  alna,  four  chair,  box,  jug,

glass,  mug, cycle etc.  After their  marriage,  his father gave Samsung

Mobile,  fan,  two  pairs  of  cow,  an  amount  of  Rs.10,000/-  etc.  to  the

accused  Harej  Ali,  and  as  such,  this  case  is  filed  to  recover  all  the

articles from the house of  the accused person and to hand over the

same to the complainant. The PW5 and Mofizul Islam went to the house
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of the accused person to bring the articles back, but they denied and

told that the complainant must come to take them back and that they

will see how the complainant take them away.

In cross-examination, the PW5 stated that he denied that he has

stated  falsely  that  after  3-4  days,  the  twins  fell  ill  and  the  accused

person  denied to  treat  them and told  that  he  cannot  look after  two

children and to let one of them to die. He denied that he has stated

falsely that he and his brother Lukman Ali went to bring them back and

thereafter one of the twin was admitted in the Mid Town Hospital and

after treatment they brought them back to their house and while the

child was admitted in the North Lakhimpur Civil Hospital, the accused

person was informed and he came and when he knew that they could

not treat her there and referred her to another hospital,  the accused

person told  that  he could  not  spend any money upon her  and went

away, and thereafter the child was admitted in the Mid Town Hospital by

us, where she was treated for three days. He denied that he has stated

falsely  that  the  accused  person  neither  contacted  her  nor  gave  any

money for her maintenance during her stay in the parental house. A list

was prepared at the time of giving the articles to the complainant. He

denied that  he has  stated  falsely  that  showcase,  bed,  dinning table,

alna,  four  chair,  box,  jug,  glass,  mug,  cycle  etc.  were  given  to  the

complainant.  He  denied  that  he  has  stated  falsely  that  after  their

marriage,  his father gave Samsung Mobile,  fan, two pairs of cow, an

amount of Rs.10,000/- etc. to the accused Harej Ali. He denied that he
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has stated falsely that he and Mofizul Islam went to the house of the

accused person to bring the articles back, but they denied and told that

the complainant must come to take them back and that they will see

how the complainant take them away. He denied that he has deposed

falsely in favour of the complainant as she is his sister.

14.The  basic  ingredients  of  the  offence  of  criminal  breach  of  trust  as

provided  under  Section  405  of  IPC  are  entrustment  of  property  of

dominion  over  the  property  and  dishonest  misappropriation  of  the

property. Dishonest misappropriation of the property can be done either

by converting the property for own use of the accused or disposing of

the property in violation of the directions or stipulations in which the

trust is to be discharged. In order to make out an offence of criminal

breach of trust, the complainant needs to aver in the complaint as to

how or where the entrustment took place or where the property was

received or retained, how the accused misappropriated the property and

what was the mode of discharge of the trust. 

15.In the complaint,  the complainant did not specifically mention about

any dishonest misappropriation of her properties by the accused. The

same can be said with respect to her evidence before the court.  She

deposed that her family members went to bring the articles from the

house of the accused, but they denied to return them. There is no any

single mention by the complainant as to any misappropriation by the

accused.  The  other  PWs  also  did  not  mention  about  any
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misappropriation  of  the property  of  the complainant  by the accused.

Dishonest  misappropriation  is  a  necessary  ingredient  which  the

complainant needs to prove in order to show that the accused is guilty

of criminal breach of trust. But the complaint petition and the evidences

of the complainant lacks in proving the said ingredient. The complainant

must be able to prove both the points of entrustment of her property as

well as dishonest misappropriation of her property by the accused. The

complainant  has  taken  her  properties  to  the  house  of  her  husband,

which implies entrustment of the property to the husband. But she could

not prove the other ingredient of dishonest misappropriation against the

accused.  Hence,  considering  the  above,  it  can  be  held  that  the

complainant has failed to prove the charge levelled against the accused

under Section 406 of IPC beyond all reasonable doubts thereby making

him not guilty under the said Section.   

16.However, from the evidence of the complainant, it can be known that

the articles which she took at the time of her marriage to the house of

the accused are at present in the house of the accused and it has also

been sufficiently proved by the complainant witnesses that the articles

mentioned by the complainant are her articles which the defence side

could not rebut.  As such,  exercising the power under Section 451 of

Cr.P.C., I deem it fit to give the custody of the articles mentioned by the

complainant in her list to the complainant. 
 (CONTD......)
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O R D E R

 As  this  court  finds  the  accused  person,  namely,  Harej  Ali,  not

guilty of the offence u/s 406 IPC, the said accused person is acquitted of

the charges u/s 406 IPC.

The accused is directed to give the custody of all the articles of

the complainant as claimed by her to the complainant. 

 The accused person is set at liberty forthwith.

       The bail bond is extended for 6 (six) months from today.

       The judgment is pronounced in the open court on 16th of October,

2019 and given under my hand and seal of this court.

    (SMT. SWEETY BHUYAN)
                                                             JUDICIAL MAGISTRATE 1ST CLASS
                                                           Lakhimpur, North Lakhimpur
Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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APPENDIX

Prosecution witnesses

1. PW1 WAJIDA KHATOON
2. PW2 INNAS ALI 
3. PW3 MOFIZUL ISLAM
4. PW4 SOMED ALI
5. PW5 DILDAR HUSSAIN 

Defence  witnesses

Nil.

Documents exhibited by the prosecution 
 Nil.

Documents exhibited by the Defence:
 Nil.

                                                                      
                    
                                                                    (SMT. SWEETY BHUYAN)
                                                                JUDICIAL MAGISTRATE 1ST CLASS
                                                                   Lakhimpur, North Lakhimpur

Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC,NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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