
MISC. CASE NO. 118/2017

    IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS
LAKHIMPUR, NORTH LAKHIMPUR

Present: SMT. SWEETY BHUYAN, 
          Judicial Magistrate First Class,

Lakhimpur, North Lakhimpur.

MISC CASE NO. 118/2017
(U/s 125 of Cr.P.C)

Parties :
     

    MUSSTT. JUBEDA KHATOON     ….……….. 1ST PARTY

VERSUS

      MD. FIZNUR ALI   ..........    2ND PARTY

Appearances:

For the 1st Party : MR. M.C. HAZARIKA

For the 2nd party : MD. AFILUDDIN AHMED

Date of evidences : 04.09.2018, 30.11.2018, 

  22.02.2019, 21.06.2019,

Date of Argument : 06.08.2019, 12.09.2019, 26.09.2019

Date of Judgment/final order : 30.09.2019

J U D G M E N T / O R D E R

1. This Misc. case has arisen out of the petition filed by the petitioner/

first party, Musstt. Jubeda Khatoon, against her husband/the second

party,  Md.  Fiznur  Ali,  u/s  125  CrPC  praying  for  granting  monthly

maintenance at the rate of @ Rs.15,000/- for herself and Rs.5,000/-

for her son from the second party.
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2. The 1st party in her petition for maintenance, inter alia, stated that

the first party married the second party in accordance with Islamic

rites and ceremonies in the year 2013 and after that they started

staying  together  as  husband  and  wife.  After  some  days  of  their

marriage, the second party alongwith his father and mother told the

first party that she brought less amount of dowry and asked her to

bring cash money from her father's house and tortured her mentally

and physically. The first party gave birth to a son. On 31.10.2016 in

the morning, the second party and his family members chased the

first party from their house and kept her son with them. After that the

first party with the help of the police brought her son back. As such,

the first  party had to take shelter in  her parental  house. The first

party has no source of income. Her father is a teacher of the primary

school and he has to look after a big family. The second party is a rich

person having cultivable land. He also has broiler business and earns

Rs.50,000/- per month. The first party is facing lot of difficulties and

spending her livelihood alongwith her son. Since she was chased out

of the house of the second party, the second party did not give any

maintenance to her and even did not contacting her. As such, the first

party  has  lodged  this  case  seeking  maintenance  allowance  @

Rs.15,000/-  for  herself  and Rs.5,000/-  for her son from the second

party. 

3. The second party  appeared before this  Court  and filed his written

statement, and the second party in his written statement denied the

claims  of  the  first  party  and  stated  that  the  first  party  after  her
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marriage with the second party did not wish to stay in the house of

the second party and stays in her parental house. Although she stays

for one or two days in the house of the second party, but she did not

live  peacefully  and  created  problems  in  the  house  of  the  second

party. However, they stayed together for four years. On 30.10.2016

the first  party  wanted  to  go  to  her  parental  house and when the

second party told her not to go that day,  she scolded the second

party  with  obscene  words  and  threatened  him  that  she  will  burn

herself  by  pouring  kerosene  oil.  In  the  morning  of  31.10.2016  at

about  5 A.M.,  the first  party was about  to leave the house of  the

second party without informing anyone and then she assaulted the

sister of the second party and left his house. The sister of the second

party woke her father up as he was sleeping and then the father of

the second party went to the road and brought the first party back to

the house.  On the night of  that day,  the second party was at  his

broiler shop. The father of the second party called the father of the

first party, and as such, the father, mother and maternal uncle of the

first party came to the house of the second party at about 8:30 A.M.

By that time, the second party returned from his broiler shop. The

parents and maternal uncle of the first party uttered obscene words

against the second party and went to hit him and broke the doors and

walls  of  the  house  of  the  second  party.  The  second  party  kept

Rs.70,000/- in his house, which was stolen by the first party and her

family members. The first party left the infant baby in the house of

the  second  party.  Later  on,  the  second  party  through  his  cousin

Imdadul Islam gave the said baby to the first  party in the Lilabari
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Outpost. That all these incidents took place under the instructions of

the maternal uncle of the first party Md. Sahabuddin as because he is

a police personnel. That the second party lodged a case against the

first party and her parents and uncles, which is pending in the court.

The first party in order to save herself from that case lodged a false

case against the second party. The second party tried several times

to bring the first party back, but the first party denied and told the

second party to marry another woman. The first party even does not

allow the second party to talk with her son. The second party waited

for the first party for ten months and thereafter, he married another

woman as because he had to look after his ailing mother. As the first

party stole Rs.70,000/-, after that the business of the second party

stopped and he has to earn his livelihood as a daily labourer. As the

first party left the house of the second party without any reason, as

such, she is not entitled to any maintenance from the second party

and has prayed to dismiss the prayer of the first party.

4. During trial,  the first  party  submitted written evidence of  4  PWs to

prove her case. On the other hand, the second party submitted written

evidence of 4 DWs and tendered some documents in his support.  

5. I have heard the arguments of the first party and the second party.  

6. After such hearing as well as after going through the case record, the

following points for determination are framed:

(i) Whether the first party has sufficient grounds to refuse to live 

with the second party?
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(ii) Whether the first party is unable to maintain herself and her 

minor son?

(iii) Whether the second party, having sufficient means neglects

or refuses to maintain the first party and her minor son?

(iv) Whether the first party and her minor son are entitled to any

maintenance?

7. DISCUSSION, DECISION AND REASONS THEREOF:

Now let  us discuss  the materials  on record  and try  to  arrive at  a

definite finding as regards the points for determination.

8. The first point for determination is    whether the first party

has sufficient grounds to refuse to live with the second party?

The first party alleged in her petition that after some days

of  her  marriage  with  the  second  party,  the  second  party  and  his

parents  started torturing her mentally and physically in  connection

with dowry and on 31.10.2016 they chased her out from their house

and she had to take shelter in her parental house alongwith her son.

The first party in her evidence also stated the same thing. As per her

allegations, she was tortured and ousted of the house of the second

party.

The PW2, who is the mother of the first party, stated in her

evidence that the first party informed her that the second party and

his  family  members  started  torturing  her  after  some days  of  their

marriage and on 31.10.2016 chased her out of their house and since

then she has been residing in her parental house. 
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The PW3, who is the aunt of the first party, stated in her

evidence that the first party was misbehaved by the second party and

his family members in her presence as she visited the house of the

second party. That the first party informed her that her husband and

his family members are not satisfied with the things taken by her as

dowry, and as such, demanded more dowry from her including cash

money and tortured her mentally and physically. That she often visits

the house of the second party and the second party and his family

members did not treat her well. That the second party and his family

members chased the first party out of their house. That she also felt

that the second party and his family members did not like the first

party. 

The PW4, who is the uncle of the first party, stated in his

evidence that he was informed by the first party that she was tortured

by  the  second  party  and  his  family  members  in  connection  with

demands for dowry. That while the pregnancy of the first party, the

second party and his family members did not give her to eat properly

and on 31.10.2016 she was chased out of their house. 

The second party in his written statement stated that the first

party did not wish to stay in the house of the second party and often

stays in her parental house. That on 31.10.2016 the first party was

about  to  leave  the  house  of  the  second  party  without  informing

anyone and then she assaulted the sister of the second party and left

his house. Thereafter, the father of the second party brought her back

and then called her parents and then the father, mother and maternal
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uncle of the first party came to the house of the second party and

uttered obscene words against the second party and went to hit him

and broke the doors and walls of the house of the second party. The

second party kept Rs.70,000/- in his house, which was stolen by the

first party and her family members. The first party left the infant baby

in the house of the second party. Later on, the second party through

his cousin Imdadul Islam gave the said baby to the first party in the

Lilabari Outpost. He also stated that the first party did not stay in his

house peacefully and created problems in his house. 

Hence, as per the reply of the second party, it was the first

party who left his house according to her own wish and that he did not

torture her or chased her out of his house. 

The DW2, who is the father of the second party, stated in his

evidence that as the second party is poor, the first party did not wish

to give him the status of her husband and created problems and did

not give the status of her mother-in-law and her father-in-law and did

not talk with the family members of the second party as because she

belongs to a rich family. That she left the house of the second party

according to her wish as because on asking the second party, he told

her not to go to her parental house that day, and as such, she became

angry and on the next day morning she alongwith her son was about

to leave their house and when she was obstructed by the daughter of

the DW2, she assaulted her and then he got up from his sleep and

brought  her  back  and then  called  her  parents,  who  came to  their

house and uttered obscene words against them and attempted to hit
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them and broke their doors and walls and thereafter,  took the first

party with them.

The DW3, who is the elder brother of the second party, stated

in his evidence that after marriage of both the parties, the first party

did not wish to stay in the house of the second party and stayed more

often in  her  parental  house.  That  he often visits  the house of  the

second party, but he never saw or heard the second party demanding

dowry  or  physically  and  mentally  torturing  the  first  party.  On

31.10.2016 he saw gathering of people in the house of the second

party and he went there and heard that the first party at about 5 A.M.

was about to leave for her parental house with her son, however, her

father-in-law brought her back from her way and when the sister of

the second party went to bring the first party back, she assaulted her.

At about 8:30 P.M., he was present in the house of the second party

and then three persons from the house of the first party came to the

house of the second party, who were the father-in-law, mother-in-law

and  uncle-in-law  of  the  second  party.  They  chased  to  assault  the

second party and uttered obscene words and broke the wall and doors

of his house and at the time of leaving, they left the son of the first

party in the house of the second party. 

The DW4, who is the uncle of the second party, stated in his

evidence the first party did not behave well with the family members

of  the  second  party  as  because  she  belongs  to  a  rich  family.  On

30.10.2016 the second party did not allow the first party to go to her

parental house and then the first party threatened that if he did not
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allow her to go to her parental house, then she will commit suicide.

This was informed to the DW4 by the second party on the next day.

On 31.10.2016 at about 5:00 A.M., the first party was about to leave

for  her parental  house,  but  her father-in-law brought her back and

called her parents on phone. The father, mother and maternal uncle of

the first  party came to the house of the second party and without

enquiring  anything  went  to  assault  the  second  party  and  uttered

obscene words against him and thereafter took away the first party

with them. 

From the above evidence, it  can be known that the second

party and his family members tortured the first  party as the same

thing finds corroboration in the evidence of the PWs and the PW3 saw

the second party and his family members misbehaving with the first

party as she often visited the house of the second party. The fact that

the  first  party  was  tortured  in  connection  with  demand  for  dowry

could not be rebutted by the second party. All the DWs only deposed

about the fact that the family members of the first party came and

took her away with them from the house of the second party. But none

of them could sufficiently depose that the second party did not torture

the first  party.  The DW4 deposed against  the first  party  but in  his

cross-examination he admitted that he does not know anything about

the conjugal relationship between both the parties. He also admitted

that he could not recollect what has been written in his evidence on

affidavit. None of the DWs could firmly establish that the second party

did not torture the first party as because the allegations of the first
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party is not fixed to tortures of one day, but continuous mental and

physical tortures with demand for dowry. On the other hand, the first

party has sufficiently proved that the second party has been mentally

and physically torturing her and the PW3 has witnessed misbehaviour

by the second party against the first party in her presence. As such,

the first party has been sufficiently able to prove the fact that she has

sufficient cause to refuse to live with the second party.  Hence, this

point is decided in affirmative.

9. The second point for determination is whether the first party

is unable to maintain herself and her minor son  ? 

The  first  party  stated  in  her  petition  that  she  is  taking

shelter in her parental house and that she has no source of income.

That her father, who is a teacher of a primary school, has to look after

a big family. That the first party is facing lot of difficulties in spending

her livelihood alongwith her son. While the second party did not raise

any objection as to the income source of the first party. The first party

evidences also supported the fact that the first party has no source of

income and that she and her son is being looked after by her father.

The second party, on the other hand, did not state anything about the

source of income of the first party or how is she and his son spending

their livelihood.

On the basis of the above, it can be held that the second

party could not rebut the fact that the first party does not have any

source of income, while the said fact has been sufficiently proved by

the first party though her witnesses. Hence, considering the above, it
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can be held that as the first party has no source of income, she is

unable to maintain herself and her minor son.  Hence, this point is

decided in positive.  

10. The  third  point  for  determination  is  whether  the  second

party, having sufficient means neglects or refuses to maintain

the first party and her minor son?

As per the claim of the first party, the second party is a rich

person having cultivable land and has also broiler business and earns

Rs.50,000/- per month. While the second party denies the same and

stated  that  as  the  first  party  and  her  family  members  took  away

Rs.70,000/-  from his  house,  as  such,  his  broiler  business has been

stopped and he is earning his livelihood as a daily labourer and he has

to look after his second wife, child, ailing parents, three brothers and

one niece. 

The PW2 stated in her evidence that the second party is a

rich person having sufficient cultivable land and has a broiler business

and earns Rs.50,000/- per month. 

The PW3 stated in her evidence that the second party is a

rich person having sufficient property. 

The PW4 stated in his evidence that the second party has

sufficient cultivable land and broiler business.  He earns Rs.50,000/-

per month from his broiler business. 
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The DWs stated that the second party is a daily labourer and

has to look after his big family. 

From the above, it can be known that the second party as

admitted by him has married another  woman and at  present  they

have a child and he is looking after and maintaining them as well as

his other family members. It is also an admitted fact that the second

party is the husband of the first party and they have a son and it also

can  be  known  that  he  is  earning  and  is  spending  his  livelihood

alongwith his family. Moreover, it is an admitted fact by the DW2, who

is the father of the second party that the second party is a healthy

and a able bodied person. As such, it can be held that the second

party has sufficient means of earning.  

Next  question  is  whether  the  second party  is  refusing  or

neglecting to maintain the first party and their son. 

The second party admitted in his cross-examination that he

has not been giving any maintenance to the first party and their son,

but  at  the  same  time,  he  admitted  the  fact  that  he  has  the

responsibility to maintain the first party and their son. 

The DW2 who is the father of the second party also admitted

the fact that the second party is not giving any maintenance to the

first party and her son. Hence, from the said admissions, it can be

known that the second party has been neglecting to maintain the first

party and their minor son.
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Summing up all the discussions above, it can be seen that

the  second  party  having  sufficient  means  has  been  neglecting  to

maintain the first party and her son. As such, this point is decided

in positive.  

11.The fourth point for determination is whether the 1  st   party

and her minor son are entitled to receive maintenance from

the 2  nd   party? 

From  the  decisions  of  all  the  points  for  determination

decided above, it can be known that the first party and her child being

the minor son of the second party are entitled to be maintained by the

second party.          

       (CONTD....)
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O   R D E R

       In view of the discussions made above and the decisions

reached in the foregoing points for determination, it is held that the

first  party  and her son are entitled to maintenance at the rate of

Rs.5,000/- per month, i.e., Rs.3,000/- for the first party and Rs.2,000/-

for their minor son from the second party. It is hereby further directed

that the order of maintenance would be effective from this month and

the  maintenance  for  this  month  would  be payable  within  the first

seven days of the next month and similarly for other months likewise.

The second party is also directed to pay the entire cost of the case.

The case is disposed of on contest with cost. 

The  judgment/final  order  has  been  passed  and  is

pronounced in the open court today. 

Given under my hand and seal of this court on 30th day of

SEPTEMBER, 2019.

       
        (Smt. Sweety Bhuyan)

                                           JUDICIAL MAGISTRATE 1ST CLASS
                                                                     Lakhimpur, North Lakhimpur

Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)           
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         APPENDIX

1st Party Witnesses 

1. PW1 :  JUBEDA KHATOON

2. PW2 :  GULENUR BEGUM

3. PW3   :  ASMA BEGUM

4.  PW4  :  MOHAR ALI

Document Exhibited by the 1st party

NIL

2nd Party Witnesses

1. DW1 :   MD. FIZNUR ALI

2. DW2 :   MD. AKBAR ALI

3. DW3 :   MD. IMDADUL ISLAM

4. DW4 :   MD. JAKIR HUSSAIN

Document Exhibited by the 2nd party

1. EXHIBIT 1 : CERTIFIED TRUE COPY OF COMPLAINT PETITION ALONGWITH 

ORDERS 

2. EXHIBIT 2 : MEDICAL PRESCRIPTION

 (Smt. Sweety Bhuyan)
                                           JUDICIAL MAGISTRATE 1ST CLASS
                                                                     Lakhimpur, North Lakhimpur    
Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)     
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