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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C),     
LAKHIMPUR, NORTH LAKHIMPUR. 

 P R E S E N T 
Sri P.C. Kalita, AJS, 
Additional Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 

Sessions Case No.104(NL)2018. 
U/s- 302/34 of IPC. 
(Arising out of G.R. Case No.208/2018)

          State of Assam 
      -Versus- 
1. Sri Nipam Phukan @ Petai,
2. Sri Prabin Phukan @ Bira, …... Accused persons. 

(Committed by Ld. C.J.M., Lakhimpur, North Lakhimpur.)

 
A P P E A R A N C E 

For the State   :  Mr. M.P. Hazarika, Ld. Addl. P.P. 
For the Accused   :  Mr. A. Dutta, Ld. Advocate &

    Mrs. M.D.Gohain Baruah, Ld. Advocate.    

Date of framing charge  : 11.06.2018.
Date of evidence  : 25.06.2018, 06.08.2018, 20.08.2018, & 

   07.11.2018, 09.11.2018, 04.12.2018,
   03.0l.2019, 21.01.2019.

 
Argument heard on  : 04.02.2019, 18.02.2019, 02.03.2019,

  14.03.2019 & 26.03.2019.
Judgment delivered on  : 04.04.2019.  

                                J  U  D  G  M  E  N  T 

1. The  prosecution  case,  inter-alia,  in  brief,  is  that  on

24.01.2018, informant Smti Rumi Saikia lodged an ejahar (Ext.1) at the

Narayanpur P.S. alleging that on 23.01.2018 at about 8:30 p.m., while

her deceased husband Bimal Saikia had gone to bring betel-nut leaf from
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the shop, the accused persons namely, Sri Nipom Phukan and Sri Prabin

Phukan restrained her husband in front of their (accused) house and by

inflicting him with sharp weapons caused death of her husband. At that

time, the people of that locality caught hold of the accused persons and

handed over them to the police.

2. On  receipt  of  the  ejahar,  the  O/C,  Narayanpur  P.S.

registered a case vide Narayanpur P.S. Case No.29/2018 dtd. 03.01.2019

u/s- 302/34 of IPC and then the police conducted the investigation of the

case and after  completion of  the investigation submitted charge-sheet

u/s-  302/34  of  IPC  against  the  accused  persons  namely-  Sri  Nipom

Phukan @ Petai and Sri Prabin Phukan .

3. On production of  the accused persons before the learned

Committal Court, the learned Magistrate after giving copy of the case to

them and notifying the learned Public Prosecutor committed the case to

the Court of Sessions. 

4. The case is received by this Court on transfer for disposal.

On  appearance  of  the  accused  persons  before  this  Court  and  after

hearing  both  sides  a  charge  under  section-  302/34  of  IPC is  framed

against them, the same is read over and explained to them to which they

have pleaded not guilty. 

5. During  trial  prosecution  has  examined  as  many  as  11

(eleven)  witnesses  including  the  M/O and  I/Os.  After  closure  of  the

prosecution evidence, the accused persons are examined under section

313 of the Cr.P.C. The pleas of the accused persons are of total denial

and they have adduced evidence of one witness in their defence. 

6. POINT FOR DETERMINATION: 

(i) Whether the accused persons, on 23.01.2018  at about
8:30  p.m.,  at   village-  Ashok  Gaon,  under  Narayanpur  P.S.,  in
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furtherance  of  their  common  intention,  committed  murder  by
intentionally  (  or knowingly)  causing the death of  one Bimal  Saikia,
husband of  informant by assaulting him with sharp cutting weapon, and
thereby committed offence punishable under Section 302/34 of IPC, as
alleged ? 

        DISCUSSIONS, DECISION & REASONS THEREOF: 

7. I  have  carefully  perused  the  evidence  and  the  materials

available  in  the  case  record.  Heard  arguments  advanced  by  the  Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand. 

8. PW.1, Smti  Rumi  Saikia  (informant  cum  wife  of  the

deceased), stated that Ext.1 is the ejahar lodged by her and Ext.1(1) is

her signature thereon. She knows the accused person. The occurrence

took place on 23.01.2018 at about 8- 8:30 p.m.  On that day, her husband

had gone to take ‘Pan’ (betel-nut leaf) from a nearby shop and at that

time, the accused persons were creating noises on the road consuming

liquor and her husband asked the accused persons not to do so and to go

home. But, at that time, her husband called her by shouting as ‘morilu oi

Rumi’. Immediately, she rushed to the place of occurrence and saw her

husband lying under the bridge smeared with blood. At that time, she

saw the accused persons fleeing away from the place of occurrence, with

the help of the torch light in the hands of her brother-in-law Benudhar

Saikia  @  Putu  @  Pulin,  who  accompanied  her  to  the  place  of

occurrence.  She and her brother in law assuming that her husband was

alive, tried to bring out her husband from the place of occurrence, but

they failed and so, she called one Pradip Saikia. Thereafter, somehow,

they brought her husband’s body from under the bridge to the road in a

‘Changi’. Many people gathered at the place of occurrence. On being

asked,  her  husband told her  that  the accused persons namely,  Nipam
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Phukan @ Petai and Prabin Phukan had committed the said occurrence.

After  that,  her  husband  died  after  about  half  an  hour.  The  police

recorded her statement.

9. PW.2, Sri Pradip Saikia, stated that he knows the informant

and her deceased husband Bimal Saikia, who are his relative. He knows

both the accused persons. The occurrence took place on 23.01.2018 at

about 8:30 p.m. At that time, informant Rumi Saikia hurriedly informed

him that somebody caused cut injury on her husband. Immediately, he

went to the place of occurrence and saw the deceased Bimal Saikia lying

under the bridge, who was about to die. At that time along with him,

informant Rumi Saikia and younger brother of deceased namely, Putu

were present at the place of occurrence and some other villagers also

gathered  there.  On  being asked,  the  injured  Bimal  told  him that  the

accused  persons  namely  Petai  @  Nipam  and  Bira  i.e.  Prabin  has

assaulted him with a white knife. They brought the injured finding his

critical condition from under the bridge with the help of a ‘changi’ to the

road. At that time the injured was alive, but after half an hour, he died.

On inquiry about the cause of committing murder of the deceased by the

accused  persons,  it  was  disclosed  from  the  conversation  with  the

deceased that while the deceased was going to take ‘pan’ from the shop,

the accused persons were in  drunken state  making noises  and as  the

deceased asked them not to make hue and cry and to go home, then the

accused persons inflicted knife blows on the deceased causing grievous

injuries  on his  person.  The police  recorded his  statement.  So far  his

knowledge is concerned, the police had seized the alleged knife used for

committing the alleged crime. He saw the knife seized by the police and

he has seen the seized knife along with a match’s box before the Court.

The police seized those articles from near the dwelling house of accused

persons. He saw blood stain on the seized knife.
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10. PW.3,  Sri  Pulin  @  Benudhar  @  Putu  Saikia  (  younger

brother of  deceased), stated that the informant is his  sister-in-law. He

knows  the  accused  persons.  The  occurrence  took  place  about  4/  5

months back. On the day of occurrence, at about 8:00 p.m., while he was

ready to sleep  after  taking meal,  he  heard  shouting his  name by his

informant sister in law and when he came out, the informant told that

something had happened to his elder brother. Thereafter, he ran towards

the place of occurrence and with the help of his torch light, he saw the

accused persons fleeing away from the place of occurrence. He saw his

elder brother lying under the bridge with bleeding. On being asked, his

injured brother told him that the accused persons namely Petai and Bira

caused such injury by inflicting him with a knife. The police recorded

his statement. Police seized one knife and one match’s box in connection

with the occurrence and he has seen those seized articles before this

Court.

11. PW.4,  Sri  Bidya  Saikia  (Lat  Gaonburha),  stated  that  he

knows the informant and her deceased husband Bimal Saikia, who are

belonged to his same Lat. He also knows both the accused persons. The

occurrence took place in the last month of January and on that day, at

about 8:00 p.m. while he was sitting in the house of his friend Dulal

Gogoi, the accused Prabin @ Bira Bahu entered into the said house by

shouting  and  on  being  asked,  he  (accused)  informed  them  that  his

accused  younger  brother  Nipam  Phukan  killed  the  deceased  Bimal

Saikia  inflicting knife  blows.  The said  accused person also  informed

them at  that  time  that  the  accused  Nipam had committed  murder  of

Bimal Saikia under a bridge. Immediately, he informed the matter to the

police  station  over  telephone  and  then,  he  went  to  the  place  of

occurrence. On his arrival at the place of occurrence, he saw the dead

body of the deceased Bimal Saikia had already been brought to the road
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from under the bridge. He saw cut injury caused by sharp weapon on the

body of the deceased as well as blood stain on his stomach. He came to

know from the family members of deceased that the deceased had gone

to take betel-nut and when he returned home, the alleged incident took

place. He saw the accused Nipam Phukan being tied up by the villagers

near the place of occurrence. Police seized one knife from the back side

of  house  of  accused  Nipam  Phukan,  which  has  been  shown  to  him

before the Court and he also saw one match’s box lying near the seized

knife. Ext.2 is the said seizure list and Ext.2(1)  is his signature thereon.

Material Ext.1 is the said knife and the match’s box.

12. PW.5, Sri Debasish Saikia, stated that he knows both the

parties. The occurrence took place in the month of January and on that

day, at about 8:30 p.m. while he was reading in his house, he heard hue

and cry outside his  house raised by somebody out of  intoxication of

liquor. He could felt the said voices to be of the accused persons. After

some while, he heard shouting of Smti Rumi Saikia, wife of deceased

Bimal  Saikia saying that  her  husband had been killed.  Thereafter,  he

rushed to the nearby bridge of his house and saw the deceased lying

sustaining injuries on his person. At that time the deceased was alive and

he told before them that the accused persons namely, Petai @ Nipam

Phukan and Prabin Phukan @ Bira Bahu had assaulted him (deceased).

The deceased died on the road while he was taking to the hospital. The

police seized one knife with cover and one match’s box in presence of

him. Ext.2 is the said seizure list and Ext.2(2) is his signature thereon.

13. PW.6, Sri Prabin Saikia, stated that he knows the informant

and her  deceased husband Bimal  Saikia.  He knows both the accused

persons. The occurrence took place about 10 months back and on the

alleged day, at about 8:30 p.m. on his return home from the shop situated

at  Narayanpur,  his  wife  Smti  Purnima  Saikia  informed  him that  the
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accused  Nipam Saikia  inflicted  knife  blows  on  the  person  of  Bimal

Saikia. While the villagers were asking the accused persons regarding

the said occurrence, he was present at the place of occurrence, when the

accused  Nipam  told  that  another  accused  Prabin  had  assaulted  the

deceased Bimal Saikia with a piece of bamboo on his  head and also

inflicted the deceased with a knife and as a result, Bimal Saikia died. At

the time of seizure of the knife by the police in connection with the

occurrence,  he  was  present  there.  Ext.2  is  the  said  seizure  list  and

Ext.2(3) is his signature thereon.

14. PW.7,  Smti  Rupali  Tanti,  stated that  she  knows both the

parties including the deceased Bimal Saikia. One day, about 9 months

back, while she was sleeping in her house, her elder sister Dalimi Tanti

called her and informed about some incident of hue and cry. Thereafter,

she went to the place of occurrence and saw the deceased Bimal Saikia

lying  under  the  bridge  beside  the  road  in  a  critical  condition.  Many

people gathered at that time at the place of occurrence. Later on, the

deceased was taken to his courtyard and after some time the deceased

died. She came to know from the family members of the deceased that

the  accused persons  had assaulted  the  deceased Bimal  Saikia.  Police

recorded her statement regarding the occurrence. 

15. PW.8, Smti Dalimi Tanti , stated that she knows both the

parties.  One  day,  about  9/  10  months  back  at  night,  while  she  was

sleeping  in  her  house,  she  heard  hue  and  cry  raised  by  the  wife  of

deceased Bimal Saikia as- ‘morilu, morilu’. Immediately, she went to the

place of occurrence and saw the body of deceased lying on the road with

bleeding. At that time the deceased was in almost dead condition. On

being asked, wife of the deceased told her that the accused persons had

killed the deceased Bimal Saikia. After half an hour Bimal Saikia died.

16.          One, Krishna Tanti has been examined by the prosecution as
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PW-9,  who has also been examined by the defence as DW-1,  so his

evidence has not been taken into consideration for discussion.

17. PW.10,  Dr.  Dambarudhar  Mili  (M/O),  stated  that  in

reference to North Lakhimpur P.S. Case No.29/2018 u/s- 302/34 of IPC,

on  10.07.2006  at  about  3:40  p.m.,  he  conducted  postmortem

examination on the dead body of one Bimal Saikia (41 years),  male,

after being escorted and identified by UBC/744- Khemraj Gautam and

on examination he found as follows:-

A male  dead  body  of  average  built,  non-  decomposed.
Rigor mortis present. 

1) Stab injury on right side of abdomen on umbilical level
away from umbilicus about 2 inches (Size- 1 ½ x ½ x 5
inches).

2) Stab  injury  on  midway  of  right  thigh.  Clotted  blood
seen.

3) Stab wound found on right side of abdomen, 2 inches
away from umbilicus at the level umbilicus (Size- 1 ½ x
½ x 5 inches).

4) About 2000 ml clotted blood found in peritoneal cavity.
5) Mesentery vessels injury seen.
6) Stab injury on right thigh, anterior aspect, middle part

(size- 1 x ½ x 3 inches).

   The injuries are ante-mortem in nature.
Opinion:- The deceased died due to shock and haemorrhage

as  result of stab injury. Age of death is 3 to 18 hours.
Ext.3 is his postmortem examination report and Ext.3(1) is

his signature thereon.

18. PW.11, S/I Dinanath Mili (I/O), stated that on 24.01.2018,

he was serving as O/C at Narayanpur P.S. and on that day, one Smti

Rumi Saikia lodged an ejahar at the said P.S. which was registered by

him vide Narayanpur  P.S.  Case No.29/18 u/s-  302/34 of  IPC and he

himself took up the investigation of the case. Ext.1 is the said ejahar

lodged by the informant and Ext.1(2) is his signature thereon. Ext. 4 is
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the  form  of  FIR  and  Ex.  4(1)  is  his  signature  with  seal  thereon.

Thereafter, he went to the place of occurrence, recorded the statement of

the  informant  u/s-  161  of  Cr.P.C.  He  found  the  deceased  in  dead

condition lying at  the place of  occurrence namely Brahmapur,  Ashok

Gaon. He conducted inquest on the dead body through the Ld. Executive

Magistrate, i.e. Circle Officer, Narayanpur Revenue Circle in presence

of witnesses and Second Officer, S/I Padma Dhar Buragohain. Ext.5 is

the said inquest report and Ext.5(1) is the signature of  S/I Padmadhar

Buragohain.  He sent the dead body for postmortem examination to the

North  Lakhimpur  Civil  Hospital  and  collected  report  thereof.  He

prepared a sketch map of the place of occurrence vide Ext.6 and Ext.6(1)

is his signature thereon. Ext.7 is the challan for sending the dead body

for postmortem examination and Ext.7(1) is his signature thereon. He

examined the other witnesses from nearby the place of occurrence and

recorded their statements u/s- 161 of Cr.P.C.  He seized one knife used

by the accused persons for commission of the alleged crime, in presence

of  the  witnesses.  Ext.2  is  the  said  seizure  list  and  Ext.2(4)  is  his

signature  thereon.  Finally,  finding  sufficient  materials  u/s-  302/34  of

IPC, he submitted Charge-sheet against the accused persons namely, Sri

Nipam Phukan @ Petai and Sri Prabin Phukan under section- 302/34 of

I.P.C. Ext.8 is the Charge-sheet  submitted by him and Ext.8(1) is  his

signature thereon.

Appreciation of evidence:

19. Admittedly, there is no direct evidence connecting any of

the accused persons with the commission of the crime. The case of the

prosecution is based upon circumstantial evidence.

Delay in lodging the F.I.R  .

20.    From the ejahar (Ext.1) it is seen that the occurrence took

place on 23.01.2018 at about 8.30 p.m. and the ejahar was lodged on
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24.01.2018 which was received at the police station at 11.20 a.m. (as per

FIR form u/s 154 of Cr.P.C.). Thus, there was about 12 hours delay in

lodging the ejahar. It cannot, in the facts and circumstances of the case,

in an unfortunate murder case, be said that the period of about 12 hours

in lodging an ejahar at the Police Station was in any way inordinately

long,  though no  explanation  was  given by  the  prosecution  regarding

such delay. In this connection, a decision reported in AIR 2006 SC 3084

may be  referred,  wherein  at  Para  No.5,  the  Hon’ble  Supreme  Court

observed as follows:-

“……..  Thus,  delay  in  lodging  the  first
information  report  cannot  be  used  as  a  ritualistic
formula  for  doubting  the  prosecution  case  and
discarding the same on the ground of delay in lodging
the  first  information  report.  Delay  has  the  effect  of
putting  the  Court  on  guard  to  search  if  any
explanation  has  been  offered  for  the  delay  and,  if
offered, whether it is satisfactory.”

21.   Whether ‘ culpable homicide’?

Section 299 of  the IPC defines the expression ‘culpable

homicide’. Homicide means killing of a human being by a human being

‘Culpable homicide’ means of causing of death (i) by an act with the

intention of causing death; (ii) an act with the intention of causing such

bodily  injury  as  is  likely  to  cause  death;  or  (iii)  an  act  with  the

knowledge  that  it  is  likely  to  cause  death.  In  short,  there  are  there

species of ‘mens rea’ in culpable homicide, that are (a) an intention to

cause  death,  (b)  an  intention  to  cause  a  dangerous  injury  and  (c)

knowledge that death is likely to happen.

22. In the instant case, there is no dispute from the defence side

that deceased Bimal Saikia met with a homicidal death. On the other

hand, it is the consistent case of the prosecution that the cause of death
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of Bimal Saikia was murder and his body was found under a bridge in

injured condition smeared with blood with stab injuries on his body. 

23.    PW-10 is Dr. Dambarudhar Mili (M/O). He found-
 

1) Stab injury on right side of abdomen on umbilical level
away from umbilicus about 2 inches (Size- 1 ½ x ½ x 5
inches).

2) Stab  injury  on  midway  of  right  thigh.  Clotted  blood
seen.

3) Stab wound found on right side of abdomen, 2 inches
away from umbilicus at the level umbilicus (Size- 1 ½ x
½ x 5 inches).

4) About 2000 ml clotted blood found in peritoneal cavity.
5) Mesentery vessels injury seen.
6) Stab injury on right thigh, anterior aspect, middle part

(size- 1 x ½ x 3 inches).

        The  M/O  found  rigor  mortis  present  on  the  dead  body.

According to him, the cause of death is due to shock and hemorrhage as

a result of stab injuries sustained by the deceased. He has proved the

post mortem report as Ext.3. 

       Ext.5  is  the  inquest  report  prepared  by  Circle  Officer,

Narayanpur  Revenue  Circle.  As  per  inquest  report  the  deceased

sustained injuries on his head, face and cut mark on abdominal stomach

due to stabbing.

24. Besides, PW1 (wife of the injured), PW2 and PW3 stated

that immediately after arriving at the place of occurrence, they heard

from the deceased Bimal Saikia that the accused persons caused injury

on his person (deceased) by stabbing at his stomach with a knife. The

defence, during cross, has failed to destroy or shaken the findings and

opinion of the Doctor (PW10). The testimonies of the remaining PWs, as

a whole, has also consistently corroborated the findings of M/O (PW10).

As  a  whole,  this  Court  finds  no  difficulty  to  hold  that  the  death  of
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deceased  Bimal  Saikia  was  certainly  an  act  of  culpable  homicide,

defined in Section 299 of I.P.C.

WHETHER ‘MURDER’?

25.          The  offence  of  ‘culpable  homicide’,  as  stated  above,  is

defined in Section 299, whereas ‘murder’ has been defined in Section

300 of the IPC. The basic difference between the ‘culpable homicide’

and ‘murder’ lies in the degree of gravity of offence. In order to bring

home the offence within the parameter of Section 300 of the IPC, the

prosecution has to establish that the assailant had the definite intention

to cause death of the deceased or the offender had the knowledge that

the wounds he is inflicting would be sufficient to cause death or that

those  will  be  dangerous  to  human  life.  Therefore,  the  essential

ingredients of  the offence have to be deduced and inferred from the

series  of  facts  peculiar  to  a  particular  case  as  emerged  from  the

evidence.

Section 300 of  the IPC is,  of  course,  qualified with five

numbers of Exceptions. If any of the said five Exceptions is attracted,

the offence would be termed as ‘culpable homicide not amounting to

‘murder’. In the present case, no doubt, the accused persons have not

pleaded  that  they  had  committed  the  offence  under  any  provocation

initiated by the accused persons or in the midst of a quarrel with them,

but it is the duty of the Court to ascertain the circumstances in which the

offence was committed. 

26. At this stage, this Court finds it necessary to have a look to

the evidence proffered by the prosecution, in regard to the circumstances

in which the offence was committed.

27. PW.1,  Smti  Rumi  Saikia  (informant),  wife  of  deceased

Bimal Saikia, deposed that on the day of occurrence, on hearing noise

from her husband shouting as “morilu oi Rumi”, she immediately rushed
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to the place of occurrence accompanied by her brother-in-law Benudhar

Saikia @ Putu (PW3) and she could identify the accused persons with

the help of torch light fleeing away from the place of occurrence. Her

further deposition is that she found her husband lying under the bridge

smeared with blood, who on being asked, told her that accused persons

Petai @ Nipom Phukan and Prabin Phukan @ Birabahu had committed

the said occurrence, and after half an hour her husband died. 

28. PW2,  Pradip  Saikia,  stated  that  he  went  to  the  place  of

occurrence along with the wife of the deceased (PW1) and found Bimal

Saikia lying in critical injured condition. On being asked, Bimal Saikia

told him that the accused persons inflicted grievous injuries on him with

a white knife. After half an hour Bimal died. 

29. Pulin @ Benudhar @ Putu Saikia (PW3) is younger brother

of the deceased, who stated that on being informed him by PW1 that

something had happened to his elder brother Bimal Saikia, he along with

PW1 rushed to the place of occurrence and they saw the accused persons

fleeing away from the place of occurrence with the help of torch light

and found Bimal Saikia lying under the bridge smeared with blood. On

enquiry, as to who had committed the incident, Bimal Saikia replied that

the accused persons assaulted him with a knife.

     Thus,  PW-1,  PW-2 and  PW-3 have  consistently  deposed

that on the night of occurrence i.e. 23.01.2018, they found Bimal Saikia

lying under a bridge in injured condition smeared with blood and on

being  asked  Bimal  Saikia  told  them  that  the  accused  persons  had

assaulted him with a knife. It is also in the evidence of PW1 and PW2

that after half an hour of the occurrence Bimal Saikia died. PW-1 and

PW-3 also deposed that they could identify the accused persons fleeing

away from the place of occurrence with the help of torch light. 

The  testimonies  of  these  3(three)  witnesses  remained
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unshaken during their cross-examination, and as such attracts confidence

of this Court. On the other hand, in cross-examination, the defence has

failed to contradict the said testimonies of PW’s.

30. The description of the episode narrated by the PW1, PW2

and PW3, as aforesaid, clearly indicates that the accused persons are the

perpetrators of the crime who severely assaulted Bimal Saikia, husband

of PW1 with a knife on his body resulting in his death after half an hour

of the occurrence. 

31. It is noticed from the cross- examination of PW-11 (I.O.)

that the defence has elicited some purported contradictions of PW1, 2, 4

and 5 with their statements, recorded u/s- 161 of Cr.P.C. which were, in

fact,  not  specifically  suggested  to  them.  In  Bidhan  Nath  Parijat

Kusum Nath & Ors – vs- State of Assam [(2001) 1 GLR 557)], the

Hon’ble Gauhati High Court held that over importance should not be

attached to omissions, contradictions and minor discrepancies which do

not  go  to  the  root  of  the  matter  and  shake  the  basic  version  of  the

prosecution. In the present case, as discussed above, the prosecution has

laid consistent  and convincing evidence to the effect  that  they found

Bimal Saikia lying at the place of occurrence in dying condition smeared

with  blood  and  fleeing  away  the  accused  persons  from the  place  of

occurrence and after half an hour Bimal Saikia  died. Considered thus, in

the opinion of this Court, the purported contradictions cannot legally be

accepted to be either material omissions amounting to contradictions and

as such, do not render their evidence unreliable.

32. PW4 (village headman), PW7 and PW8 (both independent

witnesses), immediately after the incident they had gone to the place of

occurrence and found Bimal Saikia lying there with sharp cut injury and

bleeding above the  abdomen.  Thus,  they have  fully  corroborated  the

prosecution  case  that  Bimal  Saikia  was  lying  in  critical  injured
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condition.

33.   PW5  lent  corroboration  to  the  prosecution  version  by

saying that he arriving at the place of occurrence found Bimal Saikia in

injured condition who told him that the accused persons had committed

the incident.  

Recovery and seizure of weapon of assault  :

34.   PW2, PW4 and PW5 stated that on the night of occurrence

police seized the alleged knife from the back side of the house of the

accused. PW4 has proved the seizure list as Ext.2 and the said knife as

Mat. Ext.1. PW-5 & PW-6 are also seizure witnesses in whose presence

the police seized the alleged knife and they have proved their signatures

in the seizure list as Ext.2(2) and Ext.2(3) respectively.

PW-11(I.O),  stated that  he seized one knife used by the

accused persons in the commission of the offence. He has proved his

signature on the seizure list as Ext.2(4).

Medical evidence vis-a-vis ocular evidence  .

35. The description of the injuries inflicted upon the deceased

Bimal Saikia are very clear and vivid. PW1, PW2, PW3, PW4 and PW5

immediately after the occurrence reaching at the place of occurrence saw

the deceased lying at the place of occurrence sustaining injury in his

body smeared with blood. Police seized the weapon of assault i.e. knife

used by the accused persons in committing the crime, which fact has

also been added by PW4 and PW5. Thus, PW1 to 5 have supported the

evidence  of  PW10  (M/O),  who  found  several  stab  wounds  and  also

mesentery vessels injury on the body of the deceased. He has proved the

postmortem examination report as Ext.3. It also reveals from the inquest

report (Ext.5) that the injured sustained injuries on his head, face and cut

injury on his abdominal stomach.
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36. Considering the aforesaid evidence, it becomes quite clear

that PW1 to PW5 and PW10 have given a true account of the weapon

used  in  the  commission  of  the  offence  and  the  nature  of  injuries

sustained by the deceased. Thus, the evidence of PW1 to PW5 become

much more firm and cogent being supported by the medical evidence

and  also  the  inquest  report  (Ext.5),  prepared  by   Circle  Officer,

Narayanapur Revenue Circle, Lakhimpur on 24.01.18.

SUMMERY OF INCRIMINATING EVIDENCE:  

37. The  following  circumstances  emerged  on  evidence  on

record conclusively prove the complicity of the accused persons in the

crime:

(a) The accused persons first made hue and cry at the place
of  occurrence,  just  prior  to  the  occurrence,  as  per
version of PW5. Injured Bimal Saikia also, prior to his
death, told before PW1 and PW3 that when the accused
persons  were  making  hulla,  he  (Bimal  Saikia)  asked
them not to make hulla and then the accused persons
started to assault him.

(b) Wife of the deceased (PW1/ informant), heard utterance
of  her  injured husband as  ‘morilu  oi  Rumi’ from the
place of occurrence and she (PW1) on her arrival at the
place  of  occurrence,  found  her  injured  husband  in
critical  injured  condition,  who  informed  her  that  the
accused  persons  had  caused  his  such  condition,  who
died after half an hour, as stated by PW1 and PW2.

(c) Wife  of  deceased  cum  informant  (PW1)  and  PW3
(brother-in-law  of  PW1),  could  identify  the  accused
persons fleeing away from the place of occurrence with
the help of torch light.

(d) The  I/O  (PW11)  recovered  the  knife  used  by  the
accused persons in the commission of the offence from
the house premises of the accused persons in presence
of witnesses; they are PW4, PW5 and PW6.

(e) The  inquest  conducted  by  the  Circle  Officer,
Narayanpur  Revenue  Circle,  Lakhimpur,  reveals  that
there were injury marks on head, face and cut mark on
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the  abdominal  stomach  of  the  deceased  and  the
deceased died due to stabbing. 

(f) The Doctor (PW10), who conducted the postmortemen
examination on the dead body of the deceased opined
that the cause of death of the deceased is due to shock
and hemorrhage as a result of stab injuries sustained by
the deceased.

38. In  the  facts  and  circumstances  of  the  case,  as  discussed

herein above, it can safely be held that the prosecution has been able to

complete  the  chain  of  circumstances  which  rule  out  every  other

possibility  except  the  guilt  of  the  accused persons.  In  this  respect,  a

reported case-  [2014(133) AIC 87 (SC)] (Madhu @ Madhuranatha

and another vs.  State of  Karnataka),  may be referred,  wherein the

Hon’ble Apex Court, in Para No.6, held that –

“………..The  circumstances  from  which  the
conclusion  of  guilt  is  to  be  drawn  should  be  fully
established. The facts so established should be consistent
only with the hypothesis of the guilt of the accused, that is
to  say,  they should not  be explainable  or point  to  any
other  hypothesis  except  that  the  accused is  guilty.  The
circumstances  should  be  of  a  conclusive  nature  and
tendency.  The  evidence  produced  by  the  prosecution
should be of such a nature that it makes the conviction of
the accused sustainable.”

39. Situated  thus,  the  very  nature  of  the  assault  suggesting

cruelty perpetrated on the deceased Bimal Saikia, and in the absence of

evidence  attracting  any  of  the  circumstances  falling  within  the

Exceptions to section 300 of the IPC, unmistakably prove the definite

intention on the part of the assailants to cause grievous stab injury and

thereby caused death of the deceased. As such, the offence squarely falls

within the meaning of the definition of ‘murder’ laid in Section 300 of

IPC.  Accordingly,  this  Court  finds  and  holds  that  the  act  of  causing
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grievous stab injury resulting in death of Bimal Saikia was undoubtedly

an act of ‘culpable homicide amounting to murder’ and punishable u/s-

302 of IPC.

40. Thus, the prosecution has been able to prove its case u/s-

302/34 of IPC against the accused persons namely, Sri Nipam Phukan @

Petai  and  Sri  Prabin  Phukan  @  Bira  beyond  all  reasonable  doubts.

Hence, the said accused persons are found guilty and convict them under

the said section of law.

41. I have heard the accused persons on the point of sentence as

per Section 235(2) of Cr.P.C.

Accused Prabin Phukan @ Bira  submits  that  he has one

minor daughter, his wife and mother to look after them. Accused Nipam

Phukan @ Petai submits that he has his mother to look after her. So, they

have prayed for leniency.

42. In view of the fact of cruelty of murder being committed on

an  innocent  man  in  front  of  the  house  of  accused  persons,  in  the

considered opinion of this Court,  the accused persons do not deserve

leniency. Life imprisonment for murder is rule and capital sentence is

the  exception.  In  the  facts  and  circumstances,  the  prosecution  has

proved, beyond all reasonable doubts, in the instant case, in the opinion

of this  Court,  the extreme penalty of  death of  the convicted accused

persons are not warranted. Accordingly, accused persons are sentenced

to suffer rigorous imprisonment for LIFE and to pay a fine of Rs.5,000/-

(Rupees five thousand) only each, i/d to suffer R.I. for another 6(six)

months each u/s- 302/34 of IPC.

43. The period of detention already undergone by the accused

persons shall stand set off as per Sec.428 of Cr.P.C.

44. The seized articles, be destroyed in due course of time.
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45. Send the accused persons to the Jail hazot to serve out the

sentence. 

46.    The convicted accused persons are told that they have the

right to prefer appeal to the Hon’ble High Court against this Judgment

either through the Jail authority or independently, on their own.  They

are  further  informed that  they are  entitled  to  free  legal  aid to  prefer

appeal before the Hon’ble High Court.

47. Considering the facts and circumstances of the case, and the

informant  (aged  30  years)  being  the  victim  wife  of  deceased  Bimal

Saikia,  I  am  of  the  considered  view  is  that  it  is  a  fit  case  for

recommendation for compensation u/s- 357 (A) of Cr.P.C. Hence, the

case is recommended to DLSA, Lakhimpur, North Lakhimpur to decide

the quantum of compensation to be awarded to the victim wife of the

deceased under the victim compensation scheme. 

48. Send a copy of this  Judgment  to the DLSA, Lakhimpur,

North Lakhimpur for information and necessary action.

49. Send a copy of this  Judgment  to the District  Magistrate,

Lakhimpur, North Lakhimpur as per Sec.365, Cr.P.C.

50. Furnish free copy of Judgment to the accused persons. 

51. The case is disposed of accordingly.

          Given under my hand and seal of this Court this the 4 th day

of April, 2019. 

                      (P.C. Kalita.) 
              Addl. Sessions Judge (FTC),

                                   Lakhimpur, North Lakhimpur. 
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Dictated & Corrected by me: 

(P.C. Kalita) 
Addl. Sessions Judge (FTC), 
Lakhimpur, North Lakhimpur. 

Transcribed & typed by me: 
 Shri  D. Chetia, (Steno) 
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PW.1- Smti Rumi Saikia 
PW.2- Sri Pradip Saikia
PW.3- Sri Pulin @ Benudhar @ Putu Saikia 
PW.4- Sri Bidya Saikia 
PW.5- Sri Debasish Saikia
PW.6- Sri Prabin Saikia
PW.7- Smti Rupali Tanti
PW.8- Smti Dalimi Tanti 
PW.9- Sri Krishna Tanti
PW.10- Dr. Dambarudhar Mili 
PW.11- S/I Dinanath Mili (I/O), 

Prosecution exhibits: 
Ext.1- Ejahar 
Ext.2- Seizure list 
Ext.3- Postmortem report 
Ext. 4- Form of FIR
Ext.5 - Inquest report 
Ext.6- Sketch map 
Ext.7- Challan 
Ext.8 - Charge sheet 

Defence  witnesses:
DW.1- Sri Krishna Tanti

Defence exhibits:
Nil 

( P.C. Kalita) 
Addl. Sessions Judge (F.T.C), 
Lakhimpur, North Lakhimpur.


