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IN THE COURT OF THE SPECIAL JUDGE (F.T.C.),     LAKHIMPUR,
NORTH LAKHIMPUR.

 P R E S E N T 
Sri P.C. Kalita, A.J.S.,
Special Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Special Case No.186/2018.
U/s-366 of I.P.C. & Sec.4 of POCSO Act.

                       State of Assam
      -Versus-
Sri Bijoy Garh, …... Accused.

A P P E A R A N C E
For the State   :  Mr. M.Gogoi, Ld. Special P.P.
For the Accused   :  Mr. G. Roy, Ld. Advocate.    

Date of evidence : 18.02.2019, 28.02.2019, 01.03.2019,
  01.04.2019.

Argument heard on : 02.04.2019.
Judgment delivered on : 08.04.2019.

                                J  U  D  G  M  E  N  T

1. The prosecution case, inter-alia, in brief, is that 23.10.2018

informant Mangala Bawri lodged an ejahar at Ghilamora P.S. alleging

that  on  22.10.2018 at  about  3:00 p.m.,  his  victim daughter  and the

daughter of his elder brother (prosecutrix), were missing after going to

pick  up vegetables  from Chandrapur  break  industry  and since  then,

both the victim girls were traceless. 

2. On  receipt  of  the  ejahar,  the  O/C,  Ghilamora  P.S.

registered a case vide GMR P.S.  Case No.143/2018 dtd.  23.10.2018
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u/s- 363 of IPC and then the police conducted the investigation of the

case and after completion of the investigation submitted charge-sheet

u/s-  373(3)  of  IPC,  R/w-  Sec.4  of  POCSO Act  against  the  accused

person Sri Bijoy Garh.

3. The case is received by this Court on transfer for disposal.

On  appearance  of  the  accused  person  before  this  Court,  copy  is

furnished  to  him.  After  hearing  Ld.  Advocates  of  both  sides  and

perusing the materials on record, charges under section- 366 of IPC,

R/w- Sec.4 of POCSO Act are framed against him, the same are read

over and explained to him to which he has pleaded not guilty.

4. During trial prosecution has examined as many as 9 (nine)

witnesses.  After  closure  of  the  prosecution  evidence,  the  accused

person is examined under section 313 of the Cr. P.C. The pleas of the

accused person are of total denial and he has declined to adduce any

defence evidence. 

5. POINT FOR DETERMINATION:

i) Whether the accused person, on or about 22.10.2018 at
about 3:00 p.m. at Bardoi Majhi Gaon,  under Ghilamora P.S,  had
kidnapped  (or abducted) both the victim girls (  X & Y),  (both are
minor girls under the age of eighteen years), by criminal intimidation
or abuse of authority or by other methods of compulsion induced the
said girls) with intent that they may be compelled ( or knowing it likely
that they will be  compelled) to marry you against their will or in order
that they may be forced (or seduced) to illicit intercourse or knowing it
likely that they will be forced (or seduced) to illicit intercourse with
you, and thereby committed an offence punishable under section 366 of
IPC, as alleged?
    ii)  Whether the accused person,  on the same date, time
and place, after inducing both the prosecutrix ( X & Y), had committed
penetrative sexual assault on their person, and thereby committed an
offence punishable under section 4 of POCSO Act, as alleged ?
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          DISCUSSIONS, DECISION AND REASONS THEREOF:

6. I  have carefully  perused the evidence  and the materials

available  in  the  case  record.  Heard  arguments  advanced  by the  Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand.

7. PW.1,  Smti  Lakhi  Manki,  stated  that  she  knows  the

informant and his victim daughter. She saw the accused person at the

Police  station.  The victim girl  is  now about  10  years  old.  She  also

knows the other  victim girl,  who is  her  niece.  The occurrence took

place about 3 months back. Her niece victim girl is not above 18 years

of age. On the day of occurrence her niece victim girl along with the

other victim girl had gone out from the house without informing their

family members. As both the victim girls became traceless, so this case

had been lodged by the informant. Later on, both the girl themselves

returned home. She (PW1) does not know about any incident in respect

of the victim girls. At present, both the victim girls are living in their

respective houses. The police seized one school certificate vide Ext.1-

seizure list and Ext.1(1) is her signature thereon.

8. PW2,  Smti  Jaleswari  Bawri,  stated  that  she  knows  the

informant. She also knows the victim daughter of informant. Another

victim girl is her daughter, who is now above 18 years old. One day,

about 2/ 3 months back, her daughter had disappeared from the house,

taking the other victim girl with her and up to the evening both the

victim girl did not return home. As they could not search the girls, so

the  informant  lodged  a  case  at  the  police  station.  At  first,  victim

daughter  of  informant  returned home and then,  her  victim daughter

returned home. She does not know as to where the victim girls had

gone and what had happened to them.

9.    PW3, victim- ‘X’, stated that the informant is her paternal
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uncle and the other victim girl is her younger sister, i.e. daughter of her

uncle. She knows the accused person. One day, about 4 months back,

she  and  her  victim  younger  sister  together  had  gone  to  pick  up

vegetables.  But,  they did not  return home and they had gone to the

house of her maternal aunt namely, Luky Bawri at Bardoi Bagan. As

they did not return home in time, so her uncle lodged a case at the

police  station.  Knowing  the  fact  of  lodging  the  case  at  the  police

station, they returned home after two days. The other victim girl also

returned  home  with  her.  Police  recorded  her  statement  and  got  her

medically  examined  by  Doctor  as  well  as  produced  her  before  the

Court for recording her statement. Ext.2 is her statement recorded u/s-

164 of Cr.P.C. and Ext.2(1) to 2(4) are her signatures thereon.

10. PW.4, Sri Mangala Bawri (informant), stated that one of

the victim girls is his daughter and the other victim girl is his niece. He

knows  the  accused  person.  Ext.3  is  the  ejahar  lodged  by  him  and

Ext.3(1) is his signature thereon. The occurrence took place about 3

months back and on the alleged day, both the victim girls had gone out

to pick up vegetables, but after that they did not return home. As he

could  not  search  them (victims),  so  he  lodged  a  case  at  the  police

station. After four days, both the victim girls returned home. On being

asked, both the girls did not say anything on fear. The victim girls also

did not say anything about the accused person. 

11. PW5, Sri Dileswar Bawri, stated the informant is his elder

brother.  One of the victim girls is his daughter and another is his niece.

He does not know the accused person. The occurrence took place about

3 months back and on that day he was not at home. After returning

home, in the evening, he came to know that his victim daughter and the

other victim girl were not at home. Thereafter, his elder brother lodged

an ejahar at the police station. After four days, both the girl themselves
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returned home. He does not know as to where the victim girls had gone

or what had they done. Even the victim girls did not state anything to

him. 

12. PW6, victim- ‘Y’, stated that the informant is her father.

Another victim girl is her cousin elder sister. She does not know the

accused person. The occurrence took place about 3 months back. on the

day of occurrence, her victim elder sister took her to pick up vegetables

and  without  informing  their  parents’,  they  had  gone  to  Bardoi  Tea

Estate after taking vegetables and they stayed in the house of maternal

aunt  of  her  victim elder  sister  there.  Thereafter,  for  not  finding out

them, her father lodged the case at the police station and after knowing

about the fact of lodging case, they returned home. Police recorded her

statement  and  produced  her  before  the  Court  for  recording  her

statement.

13. PW7,  Smti  Mousumi  Bawri,  stated  that  she  knows  the

informant and the victim girls. She does not know the accused person.

On the day of occurrence, about 3/ 4 months back, both the victim girls

disappeared from the house. Thereafter, the parents of the victim girls

lodged the case at  the police station.  After  2/  3 days,  both the girls

returned  home.  She  came  to  know  from  the  victim  girls  that  they

(victims) had gone to Bardoi Tea Estate.

14. PW8,  Dr.  Maichena  Bailung  (M/O),  stated  that  on

28.10.2018, she was working as Medical and Health Officer at North

Lakhimpur  Civil  Hospital.  On  that  day,  at  about  4:00  p.m.  after

receiving  a  requisition  from  the  Ghilamora  Police  Station,  she

examined the victim, D/o- Sri Dileswar Bawri, R/o- Bordoi Maji Gaon

under Ghilamora Police Station after being produced & identified by

WPC/311 Labanya Gohain and after obtaining voluntary free consent

and  in  presence  of  Miss  Bina  Kalu  4th grade  employee  of  North
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Lakhimpur Civil Hospital and on examination she found as follows:- 

Relevant Medical history:- According to the victim girl, she is in
love with Mr. Bijoy Gorh of Harmoti Kathoni, Lakhimpur. They got
married at his home and stayed as husband & wife from 22.10.2018.

Findings of Medical examination:
1 Identification mark :- Mole over the right side of face.
2 Height & weight :- 154 cm & 35 kg.
3 General configuration : 
4 Teeth : 28 Nos. in total.
5 Breast :   Well developed. No injury.
6 (i) Auxiliary hair : Scanty.

(ii) Pubic hair : Scanty.
7 Private Parts:

i Vulva : Well developed. No injury.
ii Vagina : Well developed. No injury.
iii Hymen : Negative.
iv Uterus : Not palpable.

8 Laboratory  examination  for  spermatozoa  detection:  No
spermatozoa seen (SL. No.- 312/29.10.2018 at NLCH).

9 Ossification test for age determination: X-ray of right elbow
joint- the epiphysis of the medial epicondyle of the humorous
is fused with the metaphysic. X-ray of right wrist joint- the
epiphysis of the lower ends of radius and ulna are fused with
the respective metaphysic.   

10 External injury:  
Opinion: No  sign  and  symptoms  of  recent  forceful  sexual
intercourse.  No sign of any violence mark on her private parts.  The
actual age of the victim girl is above 18 years. No sign of pregnancy as
her last menstrual period (L.M.P.) is 16.10.2018.
   Ext.4 is her medical report and Ext.4(1) is her signature
thereon. 

15.      PW9,  Smti  Lakheswari  Bawri,  wife  of  informant  and
mother  of  victim  (Y),  stated  in  the  same  line  as  stated  by  PW4
(informant).

Appreciation of evidence: 
(Offence U/s- 366 of IPC)

16. There is no eye witness to see the occurrence.
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17. PW3,  daughter  of  Dileswar  Bawri  (PW5)  and  PW6,

daughter of Mangala Bawri (PW4) are the victims cum prime witnesses

in the instant case. 

The common depositions of  the victims–‘X’ & ‘Y’,  i.e.

PW3 and PW6 respectively, is that on the date of occurrence, they went

to pick-up vegetables and thereafter,  they did not return home, from

where they had gone to the house of Lakhi Bawri, their maternal aunt.

Both the witnesses in their respective depositions nowhere stated that

the accused person kidnapped them.

During  cross,  they  have  clearly  stated  that  the  accused

person did not take away them and they have no allegation against the

accused person. Whatever they have stated before the Magistrate, in

their statement recorded u/s- 164 of Cr.P.C., they stated as instructed by

their parents and police. 

Thus,  these two witnesses (victims) have not implicated

the accused person regarding his  involvement  in  the commission of

offence of kidnapping. 

18. PW1, PW2, PW4, PW5, PW7 and PW9 all  are hearsay

witnesses and they do not support at all the prosecution story.

19. PW8 is M.O., who found the victim (PW3) to be above 18

years of age at  the time of her examination. So, as per the medical

evidence, the victim (PW3) is a major.

(Offence u/s- 4 of POCSO Act.)

20. The victim (PW3), in her deposition nowhere stated that

the accused person had physical  relationship  with her.  in  cross,  she

categorically  stated  that  nobody  had  committed  any  physical

relationship with her. She also stated that her present age is 19 years.

She earlier stated before the Magistrate, as instructed by her parents

and police.
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21. Another victim (PW6) nowhere stated anything regarding

the involvement of the accused person in the commission of the alleged

offence of penetrative sexual assault on her. Rather, she stated that she

earlier stated before the Court as instructed by her parents.

22. PW4 and PW9 (parents of victims), also have not stated

anything against the accused person regarding any penetrative sexual

assault on their victim daughters (PW3 and PW6) by the accused.

23. The other  PWs i.e.  PW1,  PW2,  PW5 and PW7 do not

support at all the prosecution version.

24. PW8 is the M/O. she found no any sign and symptom of

recent sexual  intercourse and any violence mark on the body of the

victims. 

Thus,  the  M/O  has  not  supported  the  allegation  of

penetrative sexual assault on the person of the victims. 

25. In  view  of  the  above  discussions  and  considering  all

aspects, I hold that the prosecution has failed to prove the case u/s-366

of IPC, R/w- Sec. 4 of POCSO Act against the accused person beyond

all reasonable doubts. Hence, I acquit him from the said offences.

26. The accused person is set at liberty forthwith and his bail

bond shall remain in force for another 6(six) months from today.

27. The case is disposed of accordingly.

            Given under my hand and seal of this Court on this 8th

day of April, 2019.

                      (P.C. Kalita)
                     Special Judge (FTC),

                                   Lakhimpur, North Lakhimpur.
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Dictated & Corrected by me:

(P.C. Kalita)
      Special  Judge (FTC),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Shri  D. Chetia, (Steno)

A P P E N D I X:
Prosecution witnesses:
PW.1, Smti Lakhi Manki, 
PW2, Smti Jaleswari Bawri
PW3,  victim girl
PW.4, Sri Mangala Bawri 
PW5, Sri Dileswar Bawri
PW6, victim girl, 
PW7, Smti Mousumi Bawri
PW8, Dr. Maichena Bailung 
PW9, Smti Lakheswari Bawri 

Prosecution exhibits:
Ext.1- seizure list 
Ext.2- statement u/s- 164 of Cr.P.C.
Ext.3- ejahar 
Ext.4- medical report 

Defence  witnesses:
Nil.

Defence exhibits:
Nil

( P.C. Kalita)
      Special Judge, (F.T.C),
Lakhimpur,  North  Lakhimpur.


